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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON PROCEDURAL AFFAIRS 


Tuesday, February 5, 1985 


The committee met at 2:16 p.m. in room 228. 


- AGENCIES, BOARDS AND COMMISSIONS: 
GEOSCIENCE RESEARCH REVIEW COMMITTEE 


Mr. Chairman: Gentlemen, having a quorum in place, shall 
we get going? Perhaps the three witnesses, Mr. Charteris, Dr. 
Milne and Mr. Watson, could come up to these seats at the end of 
the gathering. Welcome to the procedural affairs committee. Mr. 
Charteris, if you are the spokesman, perhaps you would introduce 
everyone. I understand you have a short opening statement. 


Mr. Charteris: Yes; Mr. .Chairman.10n my right.is. Drs Vic 
Milne, director of the Ontario Geological Survey, and on my left 
is Mr. Robert Watson, who is co-ordinator and administrator of the 
grants committee. 


I have distributed to you a copy of the statement for your 
minutes and I will proceed to read it. 


The Ontario geoscience research grants program was initiated 
in 1978 to encourage geoscience research at Ontario universities. 
The rationale for establishing this program was to provide new 
geoscience data, concepts and techniques to the mining industry: 
and to help reduce the high risks inherent in mineral exploration. 
This rationale remains sound. 


By supporting mission-oriented geologically related projects 
carried out in Ontario universities, a program of research was 
established which complements the work of the Ontario Geological 
Survey through its mandate, which is, "To stimulate exploration 
for and facilitate sound planning in all matters related to 
mineral and other earth resources by providing an inventory and 
analysis of the geology and mineral deposits of Ontario." 


Up to’$500,000 annually is provided entirely by the Ministry 
of Natural Resources to help finance research projects that will 
facilitate mineral exploration in Ontario and assist the Ministry 
of Natural Resources earth resources program. 


Finding new sources of economic minerals in Ontario 
increasingly requires a more extensive and multidisciplinary 
understanding of the geological processes which give rise to 
economic concentrations of minerals. Few mineral exploration 
companies have the resources to conduct this type of research and 
the few that do consider any results confidential. Information 
which is valuable to the industry at large remains unavailable. 


By funding research which focuses on solving problems 
relevant to the search for minerals in Ontario, the program helps 
reduce the costs and increases the effectiveness of exploration, 
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thereby making exploration in Ontario a more attractive 
proposition for exploration companies, many of which are not based 
in Ontario. 


A faculty member of any Ontario university may make an 
application in accordance with the criteria of the program. All 
project proposals are reviewed by the geoscience research 
committee which reports to the director of the Ontario Geological 
Survey. This committee consists of three representatives from the 
mineral industry, three representatives from the university 
community, four representatives from the Ontario Geological Survey 
and a chairman. All committee members have an equal vote. 
Proposals are selected on the basis of scientific merit, relevance 
of the research to the Ontario Geological Survey activities and 
their ability to stimulate and benefit exploration in the 
province. The criteria for this program were established by the 
Ministry of Natural Resources prior to implementation and have 
remained the same. 


In the seven years this program has been in existence, $3.5 
million has been made available to enhance geoscience research in 
Ontario universities. This funding has supported projects designed 
to improve the effectiveness of exploration for metals, industrial 
minerals and hydrocarbons in Ontario. 


With the renewed interest in gold in Ontario since the early 
1980s, the emphasis of this program has followed suit. In 1984, 
almost half the 24 grants issued went towards projects aimed at 
improving existing techniques used for gold exploration. The 
results of these projects help mineral exploration companies 
target areas where major gold production is lacking, but the 
geological setting is favourable. 


The research findings associated with this program are made 
available equitably to all interested parties. No one facet of the 
industry benefits over the other. Successful grant recipients are 
required to submit reports for publication in the annual summary 
of research published by the Ontario Geological Survey. 


They also paftticipate in the annual Ontario Geological 
Survey geoscience research seminar. The growing attendance at this 
seminar indicates that it has become a valuable event for those 
involved in mineral exploration in Ontario. It provides the 
Opportunity for the exchange of information by government, 
industry and university and also helps reduce duplication of 
effort. The ministry has played host to an average of 750 
participants at this seminar in the last three years. 


In summary, the Ontario geoscience research program has been 
and remains an effective vehicle in furthering the objectives of 
the Ontario Geological Survey to stimulate exploration and to 
provide an analysis of the geology and mineral deposits of 
Ontario; and in emphasizing Ontario's exploration potential by 
reducing the costs and increasing the effectiveness of 
exploration, by increasing the knowledge base of Ontario geology, 


and by widely disseminating the results of the research program to 
all interested parties. 
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As a result of this program, the resources of Ontario 
universities are today more sharply focused on answering the 
critical scientific questions relating to the discovery of new 
mineral wealth in Ontario. Geologists graduating from Ontario 
universities are better equipped to conduct exploration projects 
in Ontario for the industry. 


Mr. Breaugh: Mr. Chairman, I have a couple of questions. 
One of the things I noticed in going through the material was that 
it would appear some individuals who served on the review 
committee itself also received grants for research. Is that right? 


Mraninarceris: Thatsadis.corrects 


Mr. Breaugh: Would you lead me through that as to how it 
is done? | 


Mr. Charteris: In the review process, the committee 
member does not participate in the discussion concerning his 
program or any program relating to his university. They are absent 
from the room during the discussions and the program is assessed 
by everyone there. 


The review process consists of a discussion for each grant 
request. The grant request is distributed to two of the members of 
the committee whose expertise is close to the grant request. They 
in turn each look to two outside reviewers with greater expertise 
in the field. In addition, there are internal experts within the 
Ontario Geological Survey. The results of:each of -these . 
-assessments are returned to the two committee members responsible, 
and on that’ basis and from their own knowledge of the program they 
make the assessment. 


At the time of our meeting, which was held just last week, 
if it involves a committee member who has made the proposal or if 
it is from his university, he is absented from the room. A 
discussion follows without his participation and it is voted on 
entirely on the basis of its relevance and merits. In the past, a 
number have been turned down by committee members and for the 
university. ; 


Mr. Breaugh: I hope you understand that I have a bit of 
a concern here. It just does not look good, among other things, to 
have somebody sit on a committee reviewing this and then receive 
money. As far as I can determine, there is not much chance for 
personal gain directly. There may, of course, be some advantage in 
the future in having done specialized work of that nature. 


Have you given any consideration to at least turning your 
attention to this problem? Is there any way around it, in other 
words? 


Mr. Charteris: No, not really, because if the man has 
submitted a good piece of research, a committee member should not 
be excluded from the ability to utilize his own facilities at his 
Own university. 


Mr. Breaugh: Tell me why he should not be excluded. 
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Mr. Charteris: If the man was a competent researcher, we 
would be excluding his knowledge from being applied to Ontario's 
resources. 


Mr. Breaugh: Except that in most of our other agencies 
it really is given that if you are dispensing moneys for research 
or for any reason, you cannot one day sit on the group that is 
handing out the cheques and the next day stand in line with the 
group that is receiving the cheques. That is a virtual no-no. 


I am not suggesting there is anything untoward going on 
here. For the sake of propriety, it is just not done. 


Mr. Charteris: Dr. Milne would like to make a comment. 


Dr. Milne: I might add that in the process of review of 
the submissions none of the information is provided to the 
individual who has a conflict of interest. 


One of the reasons for choosing some of these people for the 
committee is their basic scientific excellence. If we exclude them 
from applying--and they do not get paid very much for this, I 
should add--we are asking them to work for the committee in 
reviewing these things and then excluding them from it. 


That is one factor. The second is that I believe the 
committee process is such that it excludes them from any knowledge 
of what goes on in discussion. The weighting of the committee is 
such that you have four industry people and four ministry people. 
You are talking of only three uni'versities, so it is one of those 
three that might be involved. The weight of opinion and 
perspective on what is needed in research is pretty heavily 
towards industry and the ministry, and the individual who has a 
conflict is excluded from the discussions, so I think the process 
takes care of the perhaps apparent difficulty there. 


Mr. Breaugh: It is just that we have had a couple of 
other agencies where we have run into this problem, and it falls 
right along your lines. There are some endeavours in which you 
want to get some expertise, so you obviously want the people who 
would be active in that field to have some involvement. 


I am not sure I am quite satisfied. I believe the other had 
to do with petrochemicals or something. At any rate, they use much 
the same approach. When it comes time for my turn to apply for 
money, I leave the room. This obviously satisfies me that this is 
fair and all that, but I do not know that you could go outside to 
the rest of the people in Ontario and say, "I did not sit in on 
the meeting that day," or "I was excluded from the panel," or 
"They did not tell me about it; they just gave me the money.” 


2230? p.m: 


I think there is a problem there and we should try to 
address ourselves to that. I am looking for any problems in trying 
to do that, because it does seem to me to be something where I do 
not know that anything untoward is going on here, but certainly as 
a basic rule of an agency that dispenses money you should not be 
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We have tried a number of recommendations with other 
agencies that have the same problem. Most of them did agree that 
at least some set of procedures should be established whereby this 
was done in more formal way than just absenting yourself from that 
particular conversation. 


Would it cause you grave problems if we made recommendations 
along those lines? 


Dr. Milne: I think one of the difficulties is membership 
is a three-year process so that for that period of time that 
particular researcher would be excluded from applying to the fund. 
Then the question would be how far would you go. Would you exclude 
that university from the fund? 


Mr. Breaugh: What if you did simply that? What if you 
told the person, ''For the three years you serve in an advisory 
Capacity, we ask you not to submit proposals for research''? Would 
that be a great hardship? 


Dr. Milne: I think our difficulty would be in having 
good people come forward to the committee because we would be 
cutting off an avenue of research funding which, because of the 
status and the capability, they are quite likely to be successful 
in obtaining. 


Mr. Breaugh: But would this be a great hardship? 


Dr. Milne: In as much as research moneys are in short 
supply in general, yes, they might see that as an inhibitor in 
participating on the committee. 


Mr. Charlton: How important is their expertise to the 
deliberations of the committee? 


Dr. Milne: Quite significant. 


Mr. Charteris: Yes, especially as we try to select those 
with a broad spectrum of expertise. We find them very fundamental 
to our discussions. 


As some extension to what was said about the universities 
being excluded, I do not have the statistics but the number of 
grant requests that are being made by a university whose member is 
absent and has been turned down is often surprisingly high. So the 
fact they are on that committee provides no favouritism. 


Mr. Breaugh: When there are 11 members on the committee, 
it does not seem like an unreasonable request to say that those 1l 
people for this three-year term will not be eligible for grants. 


Dr. Milne: Eleven people are ineligible. It is only the 
university ones who are eligible. There are only three of them. 


Mr. Breaugh: Only three. 
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Dr. Milne: Yes. The rest of the committee are from 
industry and the Ministry of Natural Resources and do not receive 
grants at all from the committee. 


Mr. Breaugh: Is the field of study so small that 


withdrawing three people for a three-year period would cause grave 
hardship? 


Dr. Milne: It provides the balance to the fund in as 
much as it is funding university research. What we have there is a 
large balance of industry and ministry people and three university 
people to provide a university perspective to the deliberations 
and some of the difficulties in relation to funding students and 
so forth, in addition to the specialization of a particular area 
of research. It is very wea uab ie to have them there to give that. 
They represent less than 30 per cent; three out of ll. 


There are eight people there who are deliberating, arguing, 
deciding, who have no vested interest in the moneys because they 
are not in the research area. It is simply those three university 
people on the committee who may be in that position. 


Mr. Breaugh: Let me pursue one other area. What does the 
private sector do towards financing this program? 


Dr. Milne: I think we provided the answer there. They do 
not provide any money. I think that was a question we were asked 
ab One, Svage. 


Mr. Breaugh: What do they provide? 


Dr. Milne: I would hazard that they provide a 
significant contribution in as much as they give of their time and 
their expertise for a very nominal sum in order to advance 
research and science in the applied area of exploration. 


Mr. Breaugh: Has the private sector ever been asked to 
participate in the funding of the program? 


Dr. Milne: The program has never been set up as a joint 
funding program. Industry does conduct some of its own research, 
as Mr. Charteris said in the introduction. Usually it is larger 
companies. Any research they do is generally proprietary. They 
invest money in it for themselves or for sale but it is not 
generally available. What has been provided is information that is 
generally available. 


The other thing is actually the objective of the program in 
itself in the beginning, which was to turn university research to 
some extent away from esoteric to more applied features. I think 
the fund has been successful in that. Also, as Stan mentioned 
latterly in his introduction, it has introduced students to 
research in that area, which then makes them better suited to work 
in exploration in Ontario. The primary purpose was to turn some of 
the university research towards applied issues that would assist 
in exploration in Ontario. 


Mr. Breaugh: It would seem fairly logical to me that the 
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industry itself would want to participate in the funding of this 
kind of program. I am not sure whether anybody has ever asked them. 


Dr. Milne: You would get into mixed joint ventures with 
ownership problems about information and the like. This is 
clear-cut and simple. The university people do the research and 
the information is available to the public in general. 


Mr. Breaugh: I am sure all those mining magnates must 
get in there and grit their teeth because they feel this is 
socialism at its worst, government funding to the private sector. 


Dr. Miaine-. fT will let Stan answer ‘that: 


Mr. Charteris: Not at all. They co-operate in most 
facets of this program. If the program requires study on their 
properties, then the answers obtained from their properties are 
made public to the rest of the country. 


Coming back to what they would finance, companies have a 
greater tendency to go directly with a specific problem to a 
university or to a research facility and fund it directly, so they 
can keep the data entirely to themselves. 


Mr. Breaugh: They have never expressed an interest in 
participating in the funding of this program at all? 


Mr. Charteris: Their support comes simply by allowing 
people on to their properties to do the research. programs.: 


= 


Mr. Chairman: Are there any other questions? Mr. Watson 
was next and he is going to the telephone. 


Mr. Kells: He has gone to the telephone. 
Mr. Chairman: He is answering a call. 


Mr. G. I. Miller: Have there been results that have been 
constructive and useful for the mining industry? Do you have any 
evidence to support that? 


Mr. Charteris: One facet of the research is the study of 
rare-earth elements. This has the aspect that changes in the rock 
composition or in the type of the original rock composition are 
indicated through the study of these elements to find out which 
portions are more favourable for exploration. It is a case of 
narrowing the target from a broad ball park to a smallish segment. 


Mr 8Ge noob Ler: tAresthere» financial: gains)fromathat of 
benefit to the mining companies? 


Mr. Charteris: To the extent that they can concentrate 
their funds in the most effective area. 


Mr. G. I. Miller: Do you have any concrete evidence that 
has come about, any examples? 


Mr. Charteris: I presume you are asking if we can point 
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to a specific ore body that was discovered through the funding of 
this research grant proposal program. No. It provides a lot of 
building blocks that help us along on our search, but it does not 
provide the key to new ore bodies themselves. 


Mr. G. I. Miller: How many years has it been in 
Operation now? Five years? 


Mr. Charteris: Seven. 


Mr. G. I. Miller: Does the mining industry do any 
similar research on a corresponding basis? 


Mr. Charteris: A few of the larger companies have a 
research program, but unfortunately in these past few years, as 
contractions within the industry have occurred, the luxury of a 
research program has been terminated in most cases. 


Mr... 9G.) ToeMi Ler e with ene ack of job opportunities’ in 
the north, is any priority given to northern Ontario universities, 
or is it simply Ontario in general? 


2:40 p.m. 


Mr. Charteris: It is a completely impartial selection 
based entirely on the quality of the proposal. If a northern 
university provides a good proposal, it is certainly supported. 


Mr. G. I. Miller: Are you satisfied they are all getting 
a fair share of what is available? 


Mr. Charteris: I am satisfied that the selection of the 
grants is fair because we try to select those of the best quality. 


Mr. G. 1. Miller: Does it pertain only to minerals? Are 
oil and gas another area that comes under its jurisdiction? 


Mr. Charteris: Oh, yes. Many of the projects have been 
for evaluation of the petroleum potential and the general 
hydrocarbon potential of southwestern Ontario, for extensive 
research along the lines of the Ontario Geological Survey 
and--what is the other department, the special branch that was 
looking into hydrocarbons in the basins? 





Dr. Milne: It was the hydrocarbon energy resource 
program operated by the geological survey, Ministry of Natural 
Resources. There are a number of oil and gas projects undertaken. 
There are a number of industrial mineral projects. There are a 
number of projects related to small-scale technology, you might 
say. It is not really a technological fund, but for methods 
development in something. 


In respect to your specific question, there is support of 
petroleum, oil and gas studies to a limited extent. It is not a 
major component of the fund. 


Mya GG. te Millers Tees not major. 
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Mr. Watson: In your opening statement you said the 
results were distributed equitably. That word intrigued me. Why is 
it there? Are the results not available to anybody who wants them, 
or are they not available equally to anybody who wants them? The 
word was "equitable." 


Mr. Charteris: They are released at the OGS seminar. 
That is the first presentation made to the public by poster 
session or by oral presentation of the progressive results of the 
research. 


Mr. Watson: However, anybody can have them. 
Mr. Charteris: At that time, yes. 


Mr. Watson: What are the proprietary rights of the 
university involved? Do you have a contractual arrangement 
regarding the research? What is the arrangement you have? Is it 
not a research project of the university? Do your rules apply or 
do university rules apply? 


Mr. Charteris: We will supply the funds. If they accept 


the funds, they must publish the results in the form that has been 
designated. 


Dr. Milne: We perhaps used the wrong word. It is equal 
availability basically. There is the seminar. An annual summary is 
published. We actually had it that it is free. That is not the 
case because we charge $2 for the summary, but it is a nominal sum. 


The information is equally available through the publication 
of the annual summary and the publication of a final report of the 
research. A release notice is provided so that anyone who is 
interested is aware the information becomes available at a certain 
time, and the information must be provided to us by the university. 


The only limitation in our contracts with the universities 
is that, if they have developed a specific item where a patent is 
developed, the university would retain it, but the government 
could use it freely for its purposes. That is the only limitation 
we have on information; otherwise it is provided at our behest on 
the part of the investors and is freely available at about $2. 


Mr. Watson: Are there ever any--for lack of a better 
word--copyrights, patents, things of that nature that flow from 
your research, processes that can be protected by some type of 
patent or copyrights? 


Mr. Charteris: As yet, no. We have not seen then. 


Mr. Watson: What would happen if that were to take 
place? Let me put it in the context of another ministry. The 
Ministry of Agriculture and Food contracts with the University of 
Guelph for research in establishing a new variety of crop. If they 
get that crop, we have this ongoing argument of what they call 
'breeder's rights.'"' Who has the rights to that? Do you have any 


similar such problems? 


Dr. Milne: We have not had that to date. As I indicated 
in the terms of reference, there is an indication that if a 
university develops an item which is patentable, then it can 
proceed to do so and hold the rights on that, but the government 
can use it freely for any of its purposes. If it were marketable, 
then the university could market it. That has not happened to this 
point, "but ‘that- is anethexcondi tionssorm ocr 


Mr. Watson: You deal only with research grants to 
universities? 


Dr. Milne: Yes. 


Mr. Watson: Is that because of the terms of reference 
you are given? Do you believe the terms of referernce are adequate? 
Would you like to be able to provide research grants to somebody 
other than universities? 


Mr. Charteris: At this time there are not that many 


centres of research in this field that could be funded, not in 
Ontario. 


Mr. Watson: What are some examples of what a university 


does in terms of research that private industry would not or could 
not do? 


Mr. Charteris: I am trying to deal with an answer-- 


Mr. Watson: I am going to zero in on the context of 
southwestern Ontario in terms of looking for oil, natural gas, 
mapping of the Lake Erie floor or that kind of thing. 


Dr. Milne: The example I was going to give was in 
relation to gold, which has been of considerable interest. We had 
One or two studies in relation to rock structure and its 
relationship to gold mineralization. That involves looking at 
large areas of rocks, examining them for particular 
characteristics, interpreting those in relationship to the known 
mineralization. 


This is a fairly academic pursuit. It covers a large area 
and is not specificly honed in to locating a target. That is the 
type of thing we can get university people to do. The industry is 
not likely to do that particularly in hard money times when the 
principle objective is to focus in on targets from which it will 
get some return. That is the type of thing universities would do 
which you would not find normally in industry. 


Mr. Charteris: Another expansion on that is this current 
project up into Cameron Lake where specific property has been 
examined in some detail and the results of this are being applied 
to the entire area by the researcher. The results from an 
individual deposit are being expanded and applied so the whole 
area can be analysed for its potential in the light of the 
discoveries made to date. I do not know of any private company 
that would ever consider doing such an expanded exploration for 
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Mr. Watson: But if you are examining some kind of rock 
formation in a specific area, it is likely that a company has the 
mineral rights on that area. Would that not be right? 


Mr. Charteris: It does not have all the potential land. 
Witness Hemlo. There are at least three groups working there; so 
one did not manage to tie it all up. 


Mr. Watson: But if you start doing research in a 
specific area, does the land not get staked pretty fast? I cannot 
help thinking that some of the research you are doing must result 
in benefiting a specific company more than another. It is not that 
i think there *issanything wrong with itl just ithink that atovou 
are doing rock assessments you will not limit yourself to areas 
that were not part of a specific company's mineral claims in the 
research program, will you? 


Mr. Charteris: Yes. Many of the favourable areas are 
covered by existing claims, but the results of this program would 
probably stimulate exploration on the adjoining ground, which is 
all to Ontario's benefit. 


Mr. Watson: One of the activities in southwestern 

Ontario is the storage of natural gas. If somebody wanted to 
conduct a project to determine the pressure at which you could 
store this natural gas in one of these underground storages, it 
seems to me that this kind of research project would not be the 
domain of a university; it would be the domain of one of the 
companies that store the natural gas. Is that kind of project out 
of the question with respect to the type of thing you would fund? 


Dr. Milne: No. That specific type, I do not believe, 
would be funded. If it is pressurization of storage reefs, then I 
think industry would be looking at it. 


We do conduct projects that look at rock strengths. The 
University of Windsor has a department that looks into that type 
of thing. It will study rock strengths of the various limestone 
formations and so on, and that has general application in 
engineering, construction and so forth. Studies are conducted that 
involve geological environments that relate to reefal structures. 


The environment is important to the reefs' general 
capability to hold gas and so on, but that is a broad picture of 
the reefal structure, not a detailed examination of a 
pressurization capability. It is an engineering study that should 
be undertaken; it is not a scientific one. 


Mr. Watson: Are you telling me that the scientific 
projects that you approve have nothing to do with engineering? 


Dr. Milne: I should qualify that or the engineers will 
nail me’ to*®the’wall. ‘It: is'scientific, but it is an engineering 
thing; it is not a research geoscience project, and that is what 


the fund is looking at. 


We would look at reefal formation, at the rocks around 
reefs, which tend to hold gas in, and at what the general 
environment is and provide information on that. Information is 
also given on rock strengths and the like. But a specific 
engineering study, which is essentially what you are suggesting, 
would not be supported by the fund. 


Mr. Watson: Maybe I picked the wrong example. I just 
wonder why, and I guess the reason is that is your mandate and 
therefore you cannot go outside it. Would it be helpful to widen 


your mandate? One of the things we want to do with various 
committee groups that come in like yourself is to ask whether your 
mandate is what you think it should be. I guess one of my 
questions is, should your mandate be widened to include private 
research?. Why should they not have as good an application as a 
university? 


Dr. Milne: I would suggest that you set up something 
Separate; otherwise, you become confused between the university's 
role and the applied research work, which is not specifically 
target-oriented, as opposed to something very specific like that. 
If you were going to do that, it might be a separate entity with 
its own terms of reference. 


Mr. Charteris: That is certainly the sort of problem 
where a private company would go directly to the university and 


say, “Here is what we want resolved, and we will fund you entirely 
on our own." - 


_ Dr. Milne: In the specific engineering case, we would be 
concerned about getting into the private sector. There are 
engineering companies that perhaps would conduct that type of 
thing; therefore, it is a private sector area. 


Mr. Charlton: I want to get clear in my head what you 
are saying. I suppose the kind of research you would be interested 
in doing in a situation like that is around the type of reef and 
rock formations that are suitable for that kind of storage vault, 
the strengths of rocks and so on, whereas you would not be 
interested in doing research as to the suitability of a specific 
Site. Is that essentially what you are saying? 


Dr. Milne: Yes. We would not go in and support someone 
to pressurize a reef to determine what its maximum pressure 
Capacity was and so forth. That is a private sector area, actually. 


Perhaps in relation to working on a specific property, as 
Mr. Charteris was mentioning, it is a point that the company that 
does it is generally not going to spread it freely around to its 
neighbours, adjoining property holders or exploration companies in 
similar geological environments elsewhere, whereas the university 
people get to go in, have access to these things and can form 
conclusions from the knowledge of that ore body which are then 
given to everyone. They can apply them to other claims and similar 
situations around it or in other exploration areas where there is 


a similar geological environment. Thus it gets the information out 
ot the specific deposit. 
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To return to Mr. Miller's question, it is for general 
application and it adds to the fund of knowledge of how mineral 
deposits get where they are, but it still does not tell us exactly 
where they are. 


Mr. Watson: Among how many projects will your $500,000 
per year be divided? 


Mr. R. Watson: Approximately 24 research projects per 
year, on average. 


Mr. Watson: Are they $40,000 each or are some of them-- 


Mr. R. Watson: The projects vary in size, of course. 


Some projects go that high, but generally they are a lesser amount 
than $40,000. 


Sp... 


Mr. Watson: Someone asked earlier if you had any great 
examples of things these have done and you have none you can point 
to, which is understandable, but with respect to something at a 
university, what percentage of the cost of a project do you fund? 
Is it 100 per cent, or does your funding go to provide for a 
teaching assistant for someone who is already working at something? 


Mr. Charteris: The funds pay the projects 100 per cent, 
except for equipment or hardware required. The universities must 
demonstrate-they have or have access to all the necessary © 
equipment to carry out the research. The funding doés not provide 
the salary of the university professor, but only that of his 
research associates, who are generally graduate students. 


Mr. Watson: You have probably answered my next question 
as to whether a let of your funding goes to graduate students 
doing a thesis for a PhD, or something of that nature. 


Mr. Charteris: Yes. 


Mr. Watson: That goes to providing some salary. Does it 
also go to providing, not equipment, but travelling or living 
expenses, or is it strictly straight salary? 


Mr. Charteris: Travelling or living expenses in the 
field directly related to the project only. 


Mr. Watson: You mentioned the University of Windsor. 
Which other universities in the province have participated in this? 


Mr. Charteris: Just about every university in Ontario 
with the exception of Sir Wilfrid Laurier and Trent. I am not sure 
whether they have geological departments, but we have not received 
any requests from them. 


Mr. Edighoffer: To date, have these grants you have 
given out led to jobs to any great extent in a time of high 
unemployment? Can you say thus far whether they have directly led 
to any new jobs? 
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Dr. Milne: It is extremely difficult to make a direct 
relationship. There has been a fair amount of research in relation 
to gold and gold localization. Actually, the fund was supporting 
things of that nature back in 1978-/9, which was extremely 
See when the great rush came along and the price of gold went 
to $800. 


That information has contributed to the exploration that has 
been done, but whether some of the jobs actually evolved from the 
use of that information is difficult to pin down. It has 
contributed to the capability and improved the targeting of the 
exploration, and perhaps it has helped in selling some programs so 
the companies undertook exploration, which would create jobs, but 
we cannot determine that for sure. 

Mr. Edighoffer: The reason I ask is, in looking over the 
report about whether you should be sunsetted, I notice the Ontario 
Mining Association wrote--and, of course, it may take a different 
view now that it has a different executive director from the one 
it had previously-- 


Mr. Breaugh: It is more right-wing now. 


Mr. Edighoffer: They suggested it should be continued 
and maybe even expanded to the national level. I noted in your 
comments, particularly at the top of page 2, you said the funding 
research helped to reduce the costs and increased the 
effectiveness of exploration and became more attractive to 
exploration companies, many not based in Ontario. 


I am wondering whether you feel you are accomplishing enough 
here or if it would be much better to do this on a national basis, 
particularly when you say that many of the companies that have 
benefited in any way do not seem to come from Ontario. 


Dr. Milne: If I might “interject «on that, “the role of the 
OGS is to attract exploration to Ontario. We are achieving some of 
tnat througn this fund by providing information that assists 
people to assess the potential of the province and then to target 
in on things to explore. Extending it nationally is up to the 
other provinces. Our job is to try to bring people in here to 
explore for and find mineral deposits for the benefit of the 
people of Ontario. The Ontario Mining Association would have a 
broader perspective than I would. 


Mr. Charteris: It is not really the function of the 
Geological Survey of Canada, which would be the comparable group 
that would have to organize it nationally. 


Dr. Milne: Perhaps I might return to your question about 
jobs and the fact that our encouragement of exploration to come 
here means that jobs stay here. There is a high level of gold 
exploration and exploration in other areas. In that context, 
attraction of exploration means jobs. If the exploration goes 
elsewhere, there is a diminishing of the jobs. There is a direct 
relationship. 


Mr... Chariton: On thatsissue, you said at as ditraicuit to 
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pinpoint the jobs that relate, and I understand that. Could you 
say that exploration has gone on in Ontario as a result of your 
research that would not have happened otherwise? That is a clear 
indication of job creation even if you cannot put numbers to it. 


Mr. Charteris: It has been better focused in Ontario 
than it would have been without this program. 


Mr. Mancini: Do you not think the price of the 
commodities decides one way or the other whether there is 
exploration? If that is the case, why do we have to get involved 
at all? 


Mr. Charteris: The price of the commodity does affect 
it. However, the effective way of discovering the deposits is 
increased efficiency. That is created through these research 


programs and makes much more effective use of our exploration 
dollar. 


Mr. Mancini: Why should we be concerned about that? 


Dr. Milne: Perhaps I might add that not only does it 
make it more effective but it is also necessary to believe and 


have a reasonable appraisal that there is something to explore 
£OT3 


the proacesistextremely important. 1f dt is not selling, no 
one is going to look for it. However, if it is selling, the 
question is, ."'Where can I find it?" That is where the provision of 
this information comes in. They can assess the information. They 
can look at Ontario and say, "That is a good. place to look for 
this or that commodity." 


While the price is extremely important, it is also necessary 
to know there is good potential to find a particular commodity. 


Mr. Mancini: Please correct me if I am incorrect. I am 
just throwing this out. Why should we be cGoiny this work for 
wealthy corporations such as Campbell Red Lake Mines Ltd.? Why 
should we be helping them in this exploration business when they 
should be doing it on their own? 


Mr. Charteris: There are a lot of very small companies 
as well. 


Mr. Mancini: It goes back to the price of the commodity. 
If the price of the commodity is high enough, the small businesses 
will eventually reach a point where they can go out and explore 
and they will search for the commodities. If it is not, it will be 
the big companies, which have the stability and the resources to 
take a chance on something. 


I do not think the money you spend is significant enough to 
have a major effect. At the same time, it is a government 
expenditure and we have to look at and see if we are getting value 
for .our ‘dollar. 


Dr. Milne: You are addressing the fund specifically. 
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That is part of the total program; so there is a larger amount 
spent. Ontario wishes to see the resources developed. It is 
necessary to alert people to the fact that resources exist to be 
looked at and that there is basic information so you can assess 
whether it is worth your while to come in. It is a high-risk 
business, and we are in competition with other provinces and other 
states. 


3:10 p.m. 


Mr. Mancini: Let me ask you this: Were you instrumental 
in any way or involved in any way in the Hemlo discoveries? 


Dr. Milne: We had mapped the Hemlo area in 1978, at 
least maps and so forth, just following that. Dave Bell, the 
geologist who was responsibility for the discovery, has said 
publicly that our maps were of value in laying out and proceeding 
with his exploration program. That did-not: tind” it. it*still 
needed the prospector to have the bright idea, it still needed the 
price to be at $800 and it still needed financing. 


Mr. Mancini: And it needed the Vancouver Stock Exchange. 
Dr... .Muine= Sure »-thatiwas the: financial-sideyof iit. 
Mr. Mancini: Unfortunately, we could not do it here. 


Dr. Milne: Bell had a concept of how that mineralization 
existed and was spending lots of money on drilling. He feels the 
information-he had available assisted him to do that and to be 
successful as opposed to scattering all over the place and maybe 
not being successful. 


Mr. Mancini: Was your map the only one available? 
Dr. Milne: Yes. 
Mr S MancGanisce 1 Ouwas". 


Dr. Milne: The Ontario Geological Survey is the only 
agency in Ontario providing geological maps. 


Mr. Charteris: He used this map for the selection of the 
area. It was at a time when his funds were very minimal. 


Mr. Mancini: You have not totally convinced me, but you 
have softened me up a little bit. 


Mr. Chairman: Could you lead me through the steps where, 
for example, somebody thought he had a new method for finding gold 
and wanted to research it a little further and needed financial 
assistance? How would he come to you and what would you do with 
him leading towards a grant? 


Mr. Charteris: I presume the person with the inspiration 
is associated with one of the universities. 


Mr. Chairman: Yes, fine. 
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Mr. Charteris: Because we consid 
Ontario universities. Every year by No 
cutoff date, a grant proposal must be 
scope of the research, the budget and 
received along with all the other gran 


At a meeting held by the chairma 
the grant requests are distributed amo 
committee. Each grant is given to two 
familiar with the field involved, and 
the peer group of the investigator at 
outside reviewers who have a detailed 


The OGS itself has at least two 
review it as well. Each request would 
reviewers, plus the two on the committ 
reviewers’ comments, the quality of th 
discussed at the annual meeting, which 
usually held about the end of January. 
time. One of the reviewers presents it 
committee, outlines the conclusions he 
the other reviewers, and the committee 


Mr. Chairman: You have a certain 
available for a certain number of gran 


Mr. Charteris: That is right. 


Mr. Chairman:) Sov sonvasvoting tsy 
the most points, so to speak, are -foun 


Mr. Charteris: Precisely. 


Mr. Chairman: You have approxima 
applications per year. . 


Mr. Charteris: That is-’right. 
Mr. Chairman: How many applicati 


Mr. R. Watson: There are upwards 
1984-85 there were about 48 proposals. 


Mr. Charteris: There were 4/7 thi 


Mr. R. Watson: For our 1985-86 r 
Mr. Charteris has just said. 


Mr. Chairman: How many employees 
there on your committee? 


Mr.oCharteris:.~Fours 


Mr. Chairman: Do they take part 


er requests only from 

vember 15, which is the 
submitted outlining the 

the people involved. This is 
t requests. 


n, Dr. Milne and Mr. Watson, 
ng the 11 members of the 

of the members who are most 
they go out and select from 
least one, often two, 
knowledge of the subject. 


of its internal people 
receive up to six outside 
ee. Based on these 
e project is assessed and 
is a two-day meeting 
It is voted upon at that 
to the rest of the 
has reached, plus those of 
in turn votes. on it. 


amount of money 
ts. 


stem, those who receive 
d acceptabie. Is that it? 


tely 24 successful 


ons would there be? 


of 50. I believe in 


S year. 


eview there were 4/7, as 


_> 


of the ministry are 


in it the same as all 


other members, or do they have any separate functions? What role 


do they play? 


Mr. Charteris: Just an equal role. They have no special 


rights or functions. 


Mr. Chairman: If I may ask, from what section of the 
Ministry of Natural Resources would they be drawn? 


Mr. Charteris: They are selected by Dr. Milne from among 
men and women he considers best equipped to come on the committee, 
those dealing primarily with mineral deposits. 


Dr. Milne: They are from the Ontario Geological Survey. 
We have a number of sections there: geophysics, geochemistry, 
mineral deposit studies, pre-Cambrian geology and engineering 
geology, and four members are selected, generally from a spread of 
those sections, to provide a spectrum of special capabilities on 
tne committee. 


Mr. Eichmanis: This may be following up on some of the 
chairman's questioning. I wonder if I might play the devil's 
advocate. If you eliminated the committee and simply had the 
people from the ministry ask for references or referees from the 
university community to judge the appropriate proposal, could you 
not then eliminate the committee entirely and have the same result? 


Mr. Charteris: They really would not have the broadness 
of the exposure that is available to them by having members of the 
academic community and private industry on the committee. It also 
has the advantage that the universities that were rejected could 
not point to the ministry as having a bias against them, because 
there are six outsiders and four from the ministry. 


Mr. Eichmanis: On the second page of your statement, at 
the bottom, you indicate, "In 1984 almost half of the 24 grants 
issued went towards projects aimed at improving existing 
techniques used for gold exploration." 


I am curious about how this works. It seems to me that the 
people in universities would independently decide what they wanted 
co study, what their project was. This seems to indicate that you 
are prepared at least to consider or put emphasis on gold projects 
rather than on some other sorts of projects. Is that correct? 


Mr. Charteris; iNojmnot really. eiteis.quse that,the 
researchers--and they are exceptionally qualified 
tesearchers--brought forth some exceptionally good programs, 


better than any of the other programs, that happened to have a 
gold bias. 


Mr. Eichmanis: Again we have Mr. Mancini's point. Was 
this because gold was $800 an ounce? 


Dr. Milne: No. The terms of reference of the committee 
and the criteria for acceptance are general criteria, and it is up 
to the researcher to come forward with the ideas and make the 
proposals. We do not say, "This year there is an emphasis on this 
or that." The researchers recognize that gold is one of the 
hottest items at this point, and therefore a significant number of 
the proposals coming forward were in relation to improving and 
understanding gold mineralization. Basically, I think the reason 
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that was put in was that it matched the interest of exploration at 
that time. The universities were responding in an applied way to 
an obvious need. 


Mr. Eichmanis: So no sort of message was going out. 


Dr. Milne: No. There is no indication that this year we 
are going to lean towards one thing or another. The criteria are 
general and the researcher can put in whatever topic he wishes. It 
only has to be relevant and good and scientific. 


Mr. Eichmanis: Could you not turn that around and say 
that maybe that is what you should be doing? Since it is tending 
to be more applied than the theoretical kind of thing that you 
want to get away from, should you not be sending out messages 
like, "Perhaps we should be looking more closely at this because 
we need more information in this area than in that area''? 


a2200p.m. 


Dr. Milne: I was going to say that comes into relevance. 
When the committee looks at them, if someone is proposing an 
excellent scientific program to examine the left toe of a one-eyed 
newt, the committee would say that is not economically relevant at 
this time. They would ask the priority of that in relation to 
something, like gold or precious metal. Its relevance is measured 
by the committee. 


Mr. Eichmanis: The relevance is something the applicant 
knows only after he has gone through the committee process, he 
does not know before he makes the proposal. If he knew-- 


Dr. Milne: I guess the one I gave was fairly obvious. It 
does not have much economic bent to it. The terms of reference of 
the committee say economic relevance, and also relevance to the 
Ontario geological survey program, and they are all made fully 
aware of what the program is through the geoscience research 
seminar. They know the emphasis and priorities of that program so 
they have some measure of-- ob 

Mr. Eichmanis: I was thinking that if I were the 
applicant, I would want to know before I made my application what 
is more likely to be favoured than not because I would want to get 
that grant. Therefore, I would attempt, as far as I could, to find 
out what is likely to be accepted and what is not. 


Mr. Charteris: It has always been the past policy of the 
committee to try to visit tife universities every other year to 
outline the objectives and discuss with them the type of proposals 
in some detail that had been supported and would be considered 
favourably. 


Mr. Eichmanis: So they have some general parameters. 
Mr. Charteris: Oh, yes. 


Mr. Charlton: We could maybe twist that question just a 
little bit. If you were getting messages from the mining 
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association that there was a real need for more information in a 
particular area and you were not getting proposals on that, would 
you consider taking it upon yourselves to indicate that you are 

getting the message that there is need for research in this area? 


Mr. Charteris: On the whole, Ontario universities are 
astute enough to realize this. 


Mr. Charlton: They pick up on it before you ever get to 
that stage. 


Dr. Milne: This type of thing would tend to come through 
at the various meetings of the societies, such as the Canadian 
Institute of Mining and Metallurgy and the Geological Association 
of Canada. It would come through in that atmosphere and they are 
tuned into it generally. 


Mr. G. I. Miller: Does the Ministry of Natural Resources 
give you any direction on your priorities? 


Mr. Chantieri5¢+ Noga noteanm detail. 


Dr. Milne: Only in so far as our program is presented at 
the seminar annually, what we are doing, the types of things in 
the areas in which we have priorities, but just in a general 
sense. Again, there is a fairly reasonable interaction between the 
ministry, scientists, university and industry through various 
meetings of the Canadian Institute of Mining and Metallurgy and 
the Geological Association of Canada where they’ are talking about 
their research and their work and they, in fact, collaborate 
sometimes and know what is going on and have some sense of the 
priorities. 


The principal one is the economic one, of course, and that 
was to try to turn it towards some applied thing. 


Mr. G. I. Miller: Again, I think gold was emphasized and 
when gold was up at $500 an ounce that was pretty profitable, but 
lsee now it. 1s down to: ay point wherevit 4s kind of ‘on .a 
teeter-totter and it-is like putting all your eggs in one basket. 
The thing may well prove-- 


Mr. Charlton: Are those golden eggs? 


Mr. G. 1. Miller: They. killed the goose that, laid the 
golden eggs. 


I just wondered if that has an influence on it and if you 
consider making it broader to include things like gas. There is 
lots of evidence that there is plenty of gas in southwestern 
Ontario. Maybe there has never been much deep drilling carried 
out. I wondered if there was any direction from the ministry 
people. Where do you take your direction from? 


Mr. Charteris: Actually, there is a surprising variety 
of grant requests we have received and there is considerable 
investigation into the aggregate and locations of aggregate, say, 
in southwestern Ontario, the methods of finding them in areas 


where they are not exposed. 


Dr. Milne: In oil and gas, it may sound esoteric, but 
there is a clay study proposal that relates to clay in the 
sediments that holds the oil and gas and how it responds to 
certain chemicals. Southwestern Ontario is the cradle of oil and 
gas exploration. 


Being first, a number of mistakes were made, one of which 
was depressurizing oil fields. One of the most interesting areas 
for southwestern Ontario is enhancement of recovery from those 
depressurized areas. This is done, in some situations, by driving 
other fluids through the rock reservoir, but if you use the wrong 
fluid, you can plug up the thing because the clay reacts in a 
certain way with the fluid. 


Research proposals of that type have come forward. I cannot 
remember offhand if that one is supported, but I know that type of 
proposal comes in. 


Mr. G. I. Miller: Is there any evidence in other parts 
of Ontario along that same line? Is one of the criteria to open up 
new areas of that type of energy? 


Mr. Charteris: There was the evaluation of the lignite 
potential in northern Ontario. It was quite thoroughly done. It 
was primarily a program of the OGS but facets of the research were 
undertaken by grant research group funds. 


Mr. Chairman: Thank you. Are there: any other questions? 

The committee has run out of questions, which is the signal 
to thank you very much for your attendance here today. Thank you 
very much. 

Unless there is anything further from the committee, we will 
adjourn and meet here again tomorrow morning at 10 o'clock when we 
wiil be dealing with che Fire Code Commission. 


The committee adjourned at 3.27 p.m. 












mt 





-— o 


a a sea — : —a ; “2 

a. = te ee Bk nee eack ti Sevelants ee 
a oer ole 

_ an ad | me" 


pba eee eee went leg He aa 

hg pera hag oe Si dade eas As 

ont Gas ane is en i miseter « pong ; —_ . ( a Ngai: 

— } “4 ‘+ | Mae yay & B | oe 7) i Ie ra ery io. 2 a3 a3 f Sen7 

_ SD TA ous ie eto! sane vies aii mode 
Ute” MSE 3 Shee oye anol shen 






















































wd Vs Manns a iebtaitedevcnuitaint ve Hesuenes eke anh 
~~ | 0) gloves Int seen. ads 36 ane Mhiett sie gots? :.eRe7qe® 
| mes? Yrerones JO shame aioe pt Glass ass2 no} 
| ete go ree et ba aa iy Pe ani ee? cy ante ore et 
yan PTT OA SOR a? nd hex ea De mts * goats ‘Shuly 
i k ‘ ti ae my cata iae wD Mis! ea} 1 wes ps 3% nae “7 vey, r > J 
Milt Cone EBTOOgR a ase aies hers “ihe abe 
o ya - be 1 
it ; BIuW nt eH s vad ait? Sut If) @1neoG “79 m52 oahhin ui 
* bs. Aap fs ies) dirt sl Tid VS; pAb ee ee "othe oto tea sack 
‘ wer Sie pra : nf 2aac03 fee re 7 
rise mevty spite chin bai cb et 9 ot ghee ts. »7 i 7 a a 
i PMS Miao a4 70 36 yy Veal! @eeae ans ida ane ' of yaaa ; 
eM. BBY Beta ee WA rent ivy pace. } To ri mn 
; Gt ent hi SAV ian A.. wir apts 4 toe taease: i. “ate 
; iw tkigue inl? 445 dint kis Adtsee 7S tive Goone ui Gabew 
" ‘ f-4an4as Song Liamoes « res ee DiS (lanes) Tks Syl ivemk . 
Wee SINS RAY LTC AS aires tase ciety’ sets rhs ty vphedn3y 
wa) fudd'yi fica = ph Varo C ' risa a7eG€ «. 
: j i - +t ix aun iti va » eee 7 <n) wri 4 neat het r ia 
geet | SC ‘bik ww-wehee iG 4 & a he en 
o¢i,dc ic aeplw edd ww) dottw {ano); she ip 20 Suo0 wh; tf #a3 ohm Oo eft 
GOY Scndl ~falo? szed o orbbay 336 UC 308 oun Rsay YoY A4neda 
PERE AE) chai’ Ne aban. ¢ » UL Ot we ‘Vvioval 
Pub ) OY COMinta 2f Coveridda sob 4 a4 ted Prnias ; 
+ 7u a, _ a2 3 fey no 3 eu) B01 Hi 35U7? at Nits van a) PAS 
: acid. Phin is" aA) ot arin Jur ‘he: + sigh ) qi aire a Da 
APL Aa a HE SIDO ew ete rad wheel ates Ry=8'? Sfy: tis iw? ais i thé 
) fee oo al Eevdews tela wale were piad we on &..* 
sw Te -- ROR et. Wee tote Like & es CAS? sehke Peaks the C8vs 1048-7 SAT 
Wa yin mAs well ubva< 7 
Mr. Chet 2ton: Cre Chola eoidean ony : 
a e 
7 


ee se the I BEELERTA XaeY Kida (che eat mW 08S tan2 the Z 
al age | 


5 at oie cotk 1s thet "ge Ai int Juéece Yi of 4nd  e4 y ue 

“s filesee age sah Auy iC bihedey ine tude eee el A156 pen. Trace is 
fl ait av (denae mat sneer’. > lout} oS gae..ta-@ 30thve stare v5 
) Ortat is. Maghe thee “a pever <3 ach G29 erilitng carcted : 


os lk eandorys if _ theta, oad. Gbe iitetios fre. che winietry 
7 uae? dy haed he cae on frost | th 
* = 7 7? 7 
bie. «. s siatng var 
ie 
| tage i c ne . i ©: ga ab 
s a er pieia ee chy te iy 


n = 4 {> 


eee ee 
_ 
























STANDING COMMITTEE ON PROCEDURAL AFFAIRS 


REVIEW OF AGENCIES, BOARDS AND COMMISSIONS: 
FIRE CODE COMMISSION 
WEDNESDAY, FEBRUARY 6, 1985 


Morning sitting 


STANDING COMMITTEE ON PROCEDURAL AFFAIRS 


CHAIRMAN: Treleaven, R. L. (Oxford PC) 
VICE-CHAIRMAN: Watson, A. N. (Chatham-Kent PC) 
Breaugh, M. J. (Oshawa NDP) 

Charlton, B. A. (Hamilton Mountain NDP) 
Cureatz,  S.0L2).. (Durham) pacstanc) 

Edighoffer, H. A. (Perth L) 

Kells, M. C.. (Humber PC) 

Mancini, R. (Essex South L) 

MeNeil, R.) K. .CElgin PG) 

Miller, G. I. (Haldimand-Norfolk L) 

Rotenberg, D. (Wilson Heights PC) 

Villeneuve, N. (Stormont, Dundas and Glengarry PC) 


Clerk: Forsyth, S. 
Assistant Clerk: Decker, T. 


Stati: 
Eichmanis, J., Research Officer, Legislative Research Service 


From the Ministry of the Solicitor General: 
Bateman, J., Fire Marshal 
Witnesses: 


Ritchie, J., Chairman, Fire Code Commission 


LEGISLATIVE ASSEMBLY OF ONTARIO 
STANDING COMMITTEE ON PROCEDURAL AFFAIRS 


Wednesday, February 6, 1985 


ie _comm@rtteesmetiiats 1L0e120acmes insroom2 28. 


AGENCIES, BOARDS AND COMMISSIONS: 
(continued) 
FIRE CODE COMMISSION 


Mr. Chairman: We have in front of us this morning the 
Fire Code Commission, Mr. John Ritchie, the chairman, and Mr. John 
Bateman, the Ontario fire marshal. 


Gentlemen, would you come up and take either of those 
seats--perhaps the two centre ones at the end of the table. Do you 
have any prepared statement or a written statement, Mr. Ritchie? 


Mr. Ritchie: Do you want this statement? 
Mr. Chairman: Yes, if you would. 


Mr. Ritchie: I would like to introduce myself. My name 
is John Ritchie and my background since 1937 has been with the 
fire service. I have been in the capacity of fire chief in the 
village of Forest Hill and platoon chief in the city of Toronto. 
Until my retirement in July 1981, I was privileged to be the fire 
chief in the city of Peterborough. : 


As of October 27, 1983, I was officially appointed chairman 
of the Ontario Fire Code Commission. The commission's role is to 
provide an appeal mechanism for those affected by the fire 
marshal's interpretation of the fire code or by a fire marshal's 
order. To date, we have had one sitting, which I believe was held 
December 14. In that case we ruled in favour of the applicant and 
against the appellant. 


After our first hearing, I and tke other members of the 
board--there are 15 members of the board, incidentally, three of 
whom constitute a quorum--while we had no qualms about the 
decision we made, felt we probably required a little more 
expertise in the area of questioning of witnesses. 


As a result, we have established a one-day meeting on March 
19 for the 15 members of the commission to set up a mock trial. 
Then we will break up into groups of three members and adjudicate 
the facts we have heard. In this way we hope we will enhance our 
expertise in this area. 


We are here today as a result of an inquiry from the 
chairman. Certain information has been passed on to this committee 
and a number of questions raised. Together with my confrére, whom 
I should have introduced earlier, Fire Marshal John Bateman, I 
will be only too happy to answer these questions for you. 


Mr. Breaugh: I have a couple of questions. You have met 
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now. Were you waiting for an appeal before you had a meeting of 
the commission? Is that the reason, as I understand it, you were 
in operation for the better part of the year and did not met until 
December? 


Mr. Ritchie: Yes. 


Mr. Breaugh: I take it you now are in agreement that it 
would be a good idea to meet a little more frequently and work out 
some ground rules about testimony and such things. One of the 
things that occurred to me as being rather odd was that there were 
15 people appointed to a commission that had not met yet. 


Mr. Ritchie: To: back up om (that »swelldid“hayevone 
meeting. The initial meeting of the commission members was held on 
July 18, 1984, in the Westbury Hotel, where we were addressed by 
the Solicitor General and Mr. John Ritchie from the legal 
department. 


Mr. Bateman: I would like to offer a word of explanation 
about that time gap between the appointment of the commission and 
the first hearing. You may or may not know that the amendments to 
the Fire Marshals Act setting up the fire code and Fire Code 
Commission were brought in in two phases. In 1981 there was the 
phase dealing with the establishment of the commission and the 
procedures under which the commission would work. In December 1983 
the amendments received royal assent. 


At that time we had a large number--I do not have’ the exact 
number, but I think it is in the area of 50--of outstanding fire 
marshal's orders that our legal people told us to handle under the 
previous procedure, whereby the fire marshal was the person who 
heard the appeals. Orders served subsequent to December 1983 would 
be handled under the procedure involving the Fire Code Commission. 


We were fairly busy in 1984 dealing with appeals under the 
old system whereby the fire marshal or deputy fire marshal heard 
the appeals. They are all going te be handled by the commission 
now. We have at least 40 or 50 cutstanding at present that will be 
handled by the commission. > 


L020 -aum. 


Mo. Breaches capi Cle earlyetorespearar com 
experience, but on looking at the way the commission is set up, it 
would appear to me to be a little awkward. I am not sure the word 
is. ‘awkward, but: fore tack or 7a better word | wilh use “it. 


There are 15 people here; one third of them are going to 
drop off each year; no one can serve more than three years. What 
is the rationale? Do you understand why the commission was set up 
in this way? 


It strikes me that three people can form a quorum; probably 
to reach a decision you want three or maybe five, but I fail to 


see the need for 15. Do you envisage sitting all the time with 15 
people on the commission? 
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It really is unusual. I cannot think of anything, short of a 
judge and jury, that uses that many people to hear an appeal like 
this. Most of the agencies would have three people or five people, 
or something like that, to sit to hear appeals of this nature. 
This commission is set up in an unusual way and I wonder what the 
Ractonale ‘for it is. 


Mr. Bateman: I am not sure, Mr. Breaugh. Do you have a 


list of the membership? 


Mrsebreaugh:e@iledo notivbelieve 1 havea list of ‘names. «1 
just have an outline of the number of people who are there. 


Mr. Bateman: They were selected to give as broad a range 
of expertise as possible in the field of fire safety and in 
knowledge of building techniques. If I may, I will just take a 
moment to run down the list quickly. 


We have representatives from the home builders' association 
and the Insurers' Advisory Organization--the insurance industry 
brings considerable knowledge and experience to the 
commission--the nursing home association; the association of 
architects; Ross Thompson, from Ottawa, who is with the Canadian 
Wood Energy Institute; a retired fire prevention officer--as you 
probably know, public servants are not eligible to serve on the 
commission. 


We also have representatives from the Urban Development 
Institute; Underwriters" Laboratories of Canada;.-the association 
of professional engineers;-a retired deputy fire chief; a 
gentlemen who is a fellow of the Society of Fire Protection 
Engineers, retired now and with his own consulting practice; a 
retired building commissioner from the city of Toronto; the 
building owners and managers association; and the Federation of 
Metro Tenants' Associations. 


We felt we might be running into situations where any one of 
these interest groups would be able to assist us in a special way 
in assessing the appeal. 


Mee beeaurocet ae ecouLdDjust¥interrupt: for-arminute, 94 
dOo°not ‘question any of that. I think that is all just fine. What “I 
am suggesting is it is a little unwieldy to have that many people 
from such diverse backgrounds. 


I would have no problem with a tribunal going out to these 
Broups. and saying, “Give us your opinion on this,” or, ."Provide us 
with some expert testimony," or, "Give us some guidance, a 
background paper or whatever." 


I think it is an awkward way to put together something like 
this kind of commission essentially to appeal a ruling someone has 
made. I do not doubt for a minute that you would want to go to all 
those groups for their information, advice and all that, but it 
seems to be an awkward mechanism to hear appeals. Why do they all 
have to sit on the commission? 


Mr. Rotenberg: I have a supplementary. Do you anticipate 
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that all 15 people will sit at every hearing or, as other groups 
do, will you appoint a panel of three or four people to hear each 
appeal? 


Mr. Ritchie: Three people are a quorum and that is what 
Sits. - 


Mr. Rotenberg: You do not anticipate 15 people sitting? 
Mr. Ritchie: No. You select-- 


Mr. Rotenberg: You select a panel of three to hear every 
appeal; is that what you anticipate? 


Mr. Ritchiess Yes, -rishe. 


Mr. Breaueh:- i am ‘still ‘trying to get sac. thes question: 
Why is everybody on the commission? That is unusual. 


Mr. Bateman: To make a decision as to the disposition of 
an order or to participate in that process, they have to be on the 
commission. We felt it would make their input more valuable if 
they did have that role whereby they sat and had to assess both 
sides instead of lobbying for one side or the other and maybe or 
maybe not being listened to. I cannot argue with you about whether 
it eee because we have just had the one hearing. It has 
worked. 


Mr. Breaugh: Is it your intention to try~to sort them 
out so that a panel of three members of the commission will hear a 
particular case? Is: that the intent? 


Mrs. Bateman: Yes) 1 think so. ButMit is not our 
intention to schedule in advance which three members would hear 
which particular case. 


Mr. Breaugh: That is my next problem. If I were taking 
an appeal to tnis commission and I walked in and there sat 
somebody from the housing industry and a couple of fellows from 
the insurance industry, I would imagine I would get quite a 
different decision from that panel of three than I would have 
from, say, a former firefighter, a fire chief and somebody from 
the tenants' bureau. It seems to me that they would come to it 
with a wholly different perspective, and unless there were some 
mechanism to sort it out so the panel of three had some balance to 
it, you would be getting pretty different results. 


I have talked to a number of people from this range, and you 
get quite different viewpoints from the insurance industry as 
Opposed to those from the housing industry or from tenants. How 
are you going to balance that? Do you have any thoughts on it? 


Mr. Bateman: I think it is going to be a judgement 
situation. We would not ask a member of the tenants' association, 
for example, to hear an appeal on a factory or a commercial 


building, for example, but on a residential building, yes, I would 
think it would be important. 
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Mr. Breaugh: Are there any guidelines to help lay this 
out? 


Mr. Bateman: We have guidelines here, and to be honest, 


I do not believe we went into assigning interest groups to special 
types of orders. 


Mr. Breaugh: My problem is the way you are set up. It 
might be fair game to try it with a range of 15 people from every 
background who might have an interest in it, but unless there is 
some balancing program in choosing the panels, you are going to 
get radically different decisions from one group as opposed to 
another group. 


Surely somebody sitting on the commission who in theory is 
representing a tenants' group would give you a really different 
perspective on something from that of someone representing the 
Housing and Urban Development Association of Canada. 


Mr. Rotenberg: Not necessarily. 
Mr. Breaugh: Yes. Necessarily. 


Mr. Bateman: The chairman is going to be the common 
Factor’, 


Mr. Breaugh: What I am thinking is that, for example, 

with a labour relations tribunal -there is an effort to acknowledge 
that there are appointees from management, appointees from labour 
and someone who chairs it. We are acknowledging that there are 
probably two perspectives on any labour argument, and one provides 
the input or perspective from a particular bias while the chairman 
provides the balance. I think you are going to have to do somewhat 
the same thing. 


Mr. Bateman: I honestly hope we do not. Every one of 
these members expresses the common interest in improving the 
standard of fire safety in the older buildings throughout the 
province. I myself have not seriously considered what you 
suggested, but I hope we do not get into a polarization of 
positions on the commission whereby we get three-to-two votes in 
every situation. In the one we have had it was unanimous. 


Mr. Breaugh: What kind of work load is being generated? 
You say you have 40 appeals on the books now? 


Mr. sbateman: Yes. 


Mr. Breaugh: I am aware that in my own community and in 
others there has been a rather marked change in the attitude of 
fire marshals and fire departments. They now have a code that is a 
little clearer than it used to be and they have considerable 
clout. Fire marshals can shut you down when everybody else cannot, 


and they appear to be doing so. 


To give you a couple of examples, there is a growing trend 
towards day care centres. People buy a big old house and convert 
it into a day care centre, a seniors’ centre, a rest home or 
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something. These guys can walk in and, with the flip of a pen, 
cost you $100,000, and you do not seem to have much of an appeal. 
I take it that is the kind of thing you would hear. 


10:30 a.m. 


Since I am aware of the level of activity of inspection out 
there, it seems to me a lot more active and tougher than it was 
even two or three years ago. Are you anticipating you will 
generate more business than you can handle? Maybe you are going to 
need all 15. 


Mr. Bateman: Without getting too explicit about the ebb 
and flow of inspection intensity around the province, I know that 
your area has undergone a slight change in the attitude of the 
fire department towards fire prevention. They have quite a 
stringent program compared with some other areas. We have high 
hopes for the appeal procedures built into the code, whereby 
owners can first request an informal review by me and my staff to 
see if we can resolve the problem, and if we agree with the fire 
department and uphold the order, then beyond that it goes to the 
commission. 


Mr. Chairman: Could I get something clarified? It was 
our understanding your board has held only one appeal hearing so 
far, but I am hearing 40 or more appeals. Are they leading to a 
hearing or have they been satisfied or completed by the fire 
marshal's office without one? I am a little confused on the number 
of appeals and hearings. : 


Mr. Bateman: There are 4/7 pending. I am just glancing at 
this. I think three or four at most have undergone the informal 
review, as it is referred to in the Fire Marshals Act. My staff, 
the deputy fire marshal, reviewed them. I am not sure whether they 
will carry on to the Fire Code Commission. If we upheld the order, 
it, is thelr Tien glosdothat. 


Mr. Chairman: What about the other 43? 
Mr. Bateman: They are pending right now. 


Mr. Chairman: That brings up another question. Is it 
only the fire marshal's office that makes the original order, or 
isvit«alocal bireschiest? 


Mr. Bateman: Every local fire chief in the 
province--there are approximately 640 of them--is an assistant to 
the fire marshal, again under the Fire Marshals Act. 


Mr. Chairman: So these orders are right across the 
province by every fire department. 


Mr. Bateman: Yes. In addition, any fire department 
officer who is engaged in fire prevention work is an assistant to 


the fire marshal. There are about 2,000 assistants. They all have 
the authority to make orders. 


Mr. Chairman: Therefore, for example, the fire chief in 
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Norwich decides that some school does not have enough fire escapes 
and makes an order that it has to put in two more, and the 
procedure starts. Then if the school board disagrees, we go to the 
fire marshal's office. You have this informal review where you 
hack it out and you make some kind of order or decision. If they 
do not like that, then they go to the Fire Code Commission. 


Mr. Bateman: Yes. 


Mr. Chairman: It is a little misleading that you have 
had only one hearing, but you have a pile of these on the go. 


Mr. Bateman: Yes, that is right. 


Mr. Chairman: In 1985, you may have half a dozen or a 
dozen hearings that work their way through to the commission. 


Mr. Bateman: Yes. 


Mr. Chairman: This is falling out of Mr. Breaugh's line 
of questioning. If you are going to hold only one hearing a year, 
we might question why there are 15 people on a board. If you are 
going to have 10 or 15 hearings, it makes more sense. © 


| Mr. Ritchie: Mr. Chairman, our next hearing has been 
established and is going to be in the city of Ottawa on May 14. At 
that time there will be two cases before the board, so I presume 
we will be-handling one in the morning and one in the afternoon. 


‘I see the position of the commission and the board. What we 
are dealing with must qualify as a proper laying of an order so 


when it comes before us we know that this order has been properly 
paid. 


Basically, I think what we are trying to do, in the 
interests of both parties, is find a compromise if we can. If the 
appellant comes forward with a reasonable compromise, then I think 
it is the -duty of the board to consider that very seriously. This 
is basically the area where I see the main thrust of the board 
function will be in looking for compromises. 


Mr. Breaugh: One of the problems--it is really very 


aggravating in fact--occurs when someone starts up a business of 
any kind, whether it is day care, a restaurant or-- 


Mr. Cureatz: Hotel. I have had a couple of hotel 
businesses. 


Mr. Breaugh: There is a bewildering array of folks who 
arrive at your door with impressive sets of credentials and an 
amazing ability to shut you down. Health inspectors, building 
inspectors and liquor licensing inspectors arrive. People from the 
Ministry of Community and Social Services arrive. The fire marshal 
walks in. 


This person is trying to open up a day care centre or a 
hotel or whatever. All these people walk in the door with an 
ability to say: "You must do this and you must do it exactly this 
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way. Do not tell me that is an unreasonable way to proceed. I am 
the fire marshal, the building inspector, the liquor licensing 
inspector, the local health office inspector. I am telling you, 
here is an order; you have to do this." 


The position they are put in is that even if it seems like 
the most stupid, unreasonable thing in the world to do, their 
choice is to fight all of these bureaucracies for the next four 
years or pay the money and start up a business. There is an 
awkwardness in the process here. It is compounded, for example, 
when the local representative of the fire marshal says, "Here is 
an order which says that door has to swing out instead of iT, sO 
"This wall is in the wrong place." You pretty well have to conform 
to that. 


You are in the business of providing an outlet when they get 
unreasonable, but most people do not want to take on the Ontario 
fire marshal's office) or anything like that. God forbid :that.some 
guy running a day care centre would say, "That is wrong," and two 
years later a fire occurs there and the same guy would probably 
come back in and say, "Now listen, if you had only followed my 
order and opened that door outwards instead of inwards, this kid 
would have been okay instead of having died in a fire." 


How are you going to attempt to make this almost mindless 
bureaucracy that hits them appear to be something a little more 
reasonable? Have you given any thought to that? Have you informed 
people, for example, that there is a thing called the Fire Code 
Commmission? When they walk in to inspect a premise, do fire 
marshals say, "Here is my order which says you must do this and 
this and if you do not like it, use the appeal route"? 


Mr. Ritchie: I will try and respond to that as best I 
can. I have found, in inspection work in different municipalities, 
that sometimes inspectors do come on rather strong and go strictly 
by the book. You cannot go strictly by the book at all times, as 
far as I am concerned. When it has happened, I have appealed to 
the fire maishal and put the situation before him and said: "This 
is unreasonable. Here is an alternative that will cover the 
situation and it is not nearly as costly as this might be." There 
has always been a sympathetic ear. 


In dealing with fire prevention people on your own staff, 
some of them are different. They are eager beavers who go out and 
they have the book. The first thing you know they have some small 
shopkeeper on the main street, who is probably struggling to meet 
his mortgage and pay his bills, facing a situation where it is 
g0ing to cost him $57000"t0=$6>5000* toe put in an exit facility or 
something along this line. The mentality of some people is: "Oh, 
he is a shopkeeper. He is making a million. No problem." In 
reality, he is not making a million; he is struggling. 


What we have done is sat down and talked with him and said: 
"This has to be done. Have you any alternatives?" He said, "If you 
allow me to do it on weekends when the store is closed, it might 
take me two or three months, but I will do a bit each weekend and 
bring it up £e youn satisfactions; .So.we.said.airine;s”” andthe 
order was stopped. This is the type of mentality that is going to 
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prevail with this commission. I think our main duty is to make 

sure the appellant walks out of that room with the feeling he has 
had a good and fair hearing by an understanding quorum of people. 
As far as I am concerned, I would lean towards his side. If there 
is a compromise, for heaven's sake let us go with the compromise. 


Mr. Cureatz: The problems I have encountered also 

evolved around a business where they have borrowed money. The 
whole place was shut down. They teed up for operating on a 
ages date, usually the start of the month. The bank will be 
appy because the business will start having money. You seem very 
reasonable sitting there, but try dealing with the person who has 
issued the order. He starts yelling and screaming at me: 'Who the 
hell are you? You are just a member of parliament. This guy is not 
going anywhere." In the few instances I have had, they have never 
informed-- 


Mr. Mancini: That is a good question. 


Mr. Cureatz: That is right. I will have that problem 
later this week too. 


Me wRitchie: (Ttemay have! justia dattle: bearing: oni at. 
Mr. Cureatz: At the appeal process. 


Mr. Ritchie: In regard to the Ontario Motel Association, 
I have a couple of friends in the business. Initially when the new 
regulations came out, they were up in arms, but today they are 
sold. I think a lot of it-has to do with the chap the fire marshal 
has running it. That is John Hess. I hear nothing but good reports 
on him all through the Ontario Motel Association so I feel that © 
area is being adequately looked after. 


Mr. Breaugh: I think the problem is, when I see them 
they are mad. When I see people in this situation, they are not 
being reasonable. They are off the ground. They are yelling and 
screaming. They have fought their way through two or three 
bureaucracies. The bank is saying it wants some money. The rest of 
the family is asking when they are going to make some money out of 
it. So they are, I admit quite frankly, very unreasonable people. 
They are as mad as hell and they are not sure who to be mad at. 


The last person in the door is somebody in a uniform with an 
order in his hand. At that time, they would probably pay $20,000 
to do anything you wanted to do so they could start to make $2 a 
day next week. It is an awkward process at work here, saying to 
them: "Listen, you have a right to appeal to the Fire Code 
Commission. In three months' time there will be a hearing. Get 
yourself a crack lawyer or come in by yourself or do whatever you 
want."'’ They look at you and start muttering obscenities and 
asking, "What do I do?" 


Mr. Cureatz: You have to hire an engineer who has to 
look at your plans and that engineer has to stamp the plans and 
then you can take it to the appeal process. I have been the route. 


Mr. Breaugh: This is the problem here. We are looking 
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Mr. Bateman: Perhaps we can schedule a seminar for 
Oshawa. 


Mr. Breaugh: Getting that impression, are you? 


Mr. Rotenberg: Further to this question, you mentioned 
you have your next hearing scheduled for May. 


Mr. Bateman: Yes, sir. 


Mr. Rotenberg: It strikes me, if you follow along the 
reasoning of Mr. Breaugh, the citizens out there want to do 
something and the fire chief of the community comes in and says: 
"You cannot do that. You must make an appeal." This is the first 
of February. Why is the hearing three months from now? I think the 
hearing should be very eee if a person wants to get an order 
issued so he can proceed. In the situation Mr. Breaugh describes, 
a man wants to proceed with his business and, in his opinion, the 
fire chief is being unreasonable so he is appealing to your 
committee. He wants a decision next week, not three months from 
now. 


Why is this hearing in May, why is it not this week or the 
week after? Is the applicant not in a hurry? 


Mr. Bateman: They are not usually not in a hurry because 
they can proceed with their business until the order is disposed 
of one way or thevother<= 


Mr. ‘Guteatz: Ohpeno}inowiwait aiminutesaThe guy rs 
trying to put a sliding door in a motel room and the other door is 
at the other corner of the room and it is not supposed to be 
there, it is supposed to be at the opposite end. He has to build 
five of these motel rooms and the fire marshal says, ''No, you 
cannot do it that way; you have to rip out all the studding." You 
are goiug to teli me that we can wait for three months to nave the 
appeal while it is.the middle of winter? 


Mr. Bateman: I did not want to overly complicate things. 
Nobody thinks they are simple, but they are even more complicated. 


Motels, of course, come under the Hotel Fire Safety Act not under 
the fire code. 


John Ritchie can absolve himself of any potential 
responsibility for hotels and we take the whole responsibility, 


really. Except when liquor licences are issued, hotels are dealt 
with separately. 


Mr. Rotenberg: We will forget hotels. Let us take 
another example where a man wants to open a business and goes to 
the fire chief to get his plan stamped and the fire chief says, 
"You cannot do that." He is stalled and cannot open up, or he has 
the business and for some reason the fire chief says, "You cannot 
proceed with your business until..." I would think that person 
wants a hearing next week. Can you do that if required? 
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Mr. Bateman: Those circumstances do not normally involve 
a fire marshal's orders so they do not normally involve the Fire 
Code Commission. You cannot say that in an order. The fire chief 
does not have the authority, unless it is under some municipal 


legislation, to prevent the opening of a business. 


Mr. Breaugh: I just want to pause there. I would have to 
say I have a different perspective on that. I know that in many 
cases the actual authority is not there. It is odd, because I see 
both sides of the argument and I would want to support the fire 
department, the building inspector or whoever because they are 
just people trying to do a job. If it were one on one I suppose it 
would be fair, but that is not the problem. The problem is it is 
one against a whole bunch of folks, folks they have never met 
before who lead a whole different lifestyle than they do, who come 
at it from a totally different perspective and they just keep 
banging their heads against the wall. 


As far as I would be concerned in my community, if somebody 
from the fire department comes into a building under construction 
and says, "That is not right," I would bet $10 that building is 
not going to open up next Monday morning. There may not be 
absolute authority there, but I would guess that nine times out of 
Poet willinot. openiup. 


It is not an academic argument and it is not something that 
will wait for three months. They do not get a licence to run the 
day care facility unless the fire department says that building is 
okay. You do not start up. . 


- That is my problem and I seem not to have much of a way to 
respond to these people either. I can call the fire chief and we 
can have a talk and - if he can, he will.tell me who to talk to in 
the fire marshal's office and what we might do to expedite this 
problem. There is an ability for someone in a uniform--whether it 
is a cop or a fireman--or somebody in plain clothes from the 
Ministry of Community and Social Services wandering around--all 
kinds of people walk azound my community--with an ability to shut 
people down. They are doing it every day. 


Mr. Rotenberg: Like union leaders. 
Mr. Breaugh: Yes. 


Mr. Rotenberg: They shut people down. 


Mr. Breaugh: Sometimes. Once in the last 10 years in 
Oshawa a union leader shuts something down. 


Mr. Rotenberg: When they do it, they go big. 


Mr. Breaugh: That is my problem. 


Mr. Bateman: I agree, Mr. Breaugh. I do not think it is 
a problem, because I hear from an awful lot of these people too-- 


Mr. Breaugh: Sure. 


10:50 A, Ms 


Mr. Bateman: I do not think it is a problem that is 
particularly relevant to the Fire Code Commission, not that I do 
not want to talk about it because I have the same sentiments as 
you do about ensuring adequate safety standards and the overall 
bureaucracy. 


I sometimes get the feeling that everything is dependent on 
the fire department's approval and nothing can be done until it 
gives that approval. I think that is wrong. 


Mr. Breaugh: You are not the total problem, just one of 
many. 


Mr. Bateman: We would like to operate independently of 
the others, but so often we get frantic calls that building 
permits cannot be issued and, as you say, licences cannot be 
issued and the public health officer's approval cannot be issued 
until the fire safety approval is given. 


Mr. Watson: Are your plans not up at the stockyards? 
Mr. Bateman: We have moved. 


Mr. Watson: You have moved. Does that mean plans are 
going ahead faster? 


Mr. Bateman: They were for a time, but we have two 
engineers in hospital and two quit for more lucrative positions in 
the public sector, so we are in bad shape. 


Mr. Breaugh: To finish this, I have some sympathy for 
both the bureaucracies and the people. When I see them in my 
office, they are not rational people. I would not want to have to 
deal with those folks all day, every day either. I would get 
uptight and start going by the book a little more then I do. 
dowever, I think there is a general problem witn agencies such as 
yours that we as politicians probably have to sort out one of 
these days. . 


Let me flip to another thing that is of interest to me. I 
have ae been a follower of how we look after things that have to 
do with fire departments, fire marshals and all that. I have long 
been confused by the fact that, even when we identify that there 
is a problem we ought to do something about, we seem to have 
virtually no ability to respond to it. 


Close to 10 years ago now when I first began doing this, I 
recall that we looked at highway safety and the transportation of 
goods. One of the things we came upon was that a lot of fire 
departments were responding to fire calls when they had no idea 
what was inside the building or the truck. We thought: "This is 
simple. We will get a label and stick it on the outside of the 
truck saying what is inside, or we will have a warehouse post a 
notice telling us what is stored in the warehouse." 


We still have not been able to do that. There have been lots 
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of governments and bureaucracies, but whether we are talking of 
labelling explosive materials or what is stored in a warehouse, or 
whether we need to do something about rooming houses, we do not 
seem to have identified much in the way of an effective mechanism 
to respond to all that. Ten years after the fact we are still 
trying to respond. Have you any hope the commission will be able 
to identify problem areas such as that and move the thing through? 


Mr. Cuyveatz: Did we not have a committee before us that 
was centring.on those kinds of problems? 


Mr. Breaugh: We have had committees and commissions. 


Mr. Cureatz: They were saying that when you get to the 
international scene, you get the problem of illiterate people 
working at the ports who do not know what it is all about. 


Mr. Breaugh: For example, the transportation of 
dangerous goods is one has been hung on the vine for about a 
decade or so because somebody has been trying to agree on an 
international symbol. Meanwhile, the goods keep flowing through 
everybody's community and are stored in warehouses and all that. 


Have you any hope that you might be of use to the world by 
identifying such areas. You would run up against them when someone 
was issued an order to do something where the fire marshal's 
office thinks it would be a way to resolve the problem and they do 
not? 


Mr. Bateman: I do indeed have hopes. I have been a 
little impatient just as you and many other people have. First, we 
have been waiting for the federal legislation. It is obvious why 
that is important; it has to be standardized across the country 
and it is desirable it be standardized across the world. I think 
the Ontario legislation is imminent. We will have a standard 
system of labels and they will be called up in the fire code as a 
regulation. 


The comnission does not deal with charges laid under 
specific regulations. Hypothetically, if a fire extinguisher or a 
fire alarm system malfunctions and the owner does not do anything 
about it, the fire prevention officer would lay a charge under the 
fire code. That would be appealable through the courts, of course, 
but it would not be appealable to the commission. There is really 
no point because the fire code says it must be maintained. It is 
just orders on the broader issues that the commission would hear. 


You mentioned lodging houses. We have a section on rooming 
and lodging houses in the fire code now, and I am anxious to hear 
how the building involved in the fatal fire yesterday in Toronto 
complied with the regulation. 


Mr. Breaugh: That is my frustration with the system. 
Every once in a while a rooming house will burn down. Someone dies 
in the fire and there are all kinds of property damage. We get all 
concerned about it and we respond in what we think is a reasonable 
way, but then it happens again. When we go back, we see they did 
not conform or, in a lot of cases, they did conform. For some 
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It is the same with the high-rise buildings. A couple of 
years ago we had some high-rise fires in Toronto. Everybody got 
all excited and we STAD IAenen commissions and so on, but I do not 
think high-rise buildings in Toronto are much safer today than 
they were two years ago. 


I do not think very much has been done. We have written a 
lot about it and we have studied it a lot, but are they any safer? 
I doubt it, and 1 doubt they ever will be. 


I am looking for a mechanism that would identify these 
things on a more regular basis and prod the system to make the 
system work a little faster. 


Mr. Bateman: High-rise buildings is one of the areas 
that we intend to bring into the fire code under retrofit. They 
are safe--safer than rooming houses; safer than low-rise, put it 
that way. 


You are right, I agree. I would like to have the ability to 
investigate in greater depth more fires than we do. We are doing a 
thorough job on that rooming house fire on Dawes Road. Fatal 
fires, but very often relatively minor fires, can tell us an awful 
lot about the potential for disaster, for fatalities. 


Mr. Breaugh: Is it your intention to publish an annual 
report of appeals you have heard or problems that you see, and 
that sort of thing? 


Mr. Bateman: Yes. 


Mr. G. I. Miller: We have had a couple of fatal fires in 
our riding of Haldimand-Norfolk. One was in Haldimand, a 
cottage-type home. One was in Waterford; it was a town house. Do 
you make recommendations to the area fire department on a regular 
basis? Have yuu investigatea them? 


Mr. Bateman: Yes. We investigate all fatal fires. If 
there is an inquest it is the coroner's jury that makes the 
recommendations. If there is no inquest, we involve the local fire 
chief in our investigation. If there is something special or 


unusual about it, then we specifically advise the local authority. 





Mr. G. I. Miller: Does that take place anywhere in 
Ontario? : 


Mr. Bateman: Yes. 


Mr. Breaugh: Just in conclusion, could you give me a 
little idea of--I am taking the point of view that you are just 
beginning to sort out all of the startup problems any agency such 
as yours has. That may be why the world is not too familiar with 
this commission yet. 


How do you intend to make the world aware that you are 
present, that you are serving a particular function and that you 


P-15 
may serve a somewhat broader function? 


For example, if I look at the way you have functioned so 
far, I would really say a commission which has been in operation 
for more than a year and has made only one decision so far and is 
going to respond in another two or three months with yet another 
hearing, or maybe even two, is not too hot. I would say, "This one 
sure is grinding to a halt in a hurry." 


1) Re ost bs 


Is it your intention to go around Ontario, hold these 
hearings, tell people that you are available, publish an annual 
report and make recommendations to the government? Do you envisage 
that a year from now you will be far more active and far better 
known? How do you intend to do that? 


Mr. Bateman: What we do now is to advise the owners at 
the time they receive the order--in fact, it is printed right on 
the order--of the appeal mechanism. Fire departments have 
pamphlets on the Ontario Fire Code that make reference to the Fire 
Code Commission. 


As for a high-profile publicity campaign on the commission 
itself, I am not convinced it would achieve beneficial results; I 
guess am not convinced it is needed. The only difference between 
the commission and the way we operated in the past is that instead 
of the fire marshal hearing the appeals we have a little more 
democratic cross-section of the population to hear them. There has 
never been very much publicity about the fire marshal hearing 
appeals on fire marshals' orders. I can ask anybody at a party 
whether he knows that I hear appeals, and he is still sorting out 
whether I actually fight fires or not. 


I would welcome any advice on this because we are still at 
our puberty stage. We certainly can crank out more publicity, but 
to be honest, we had not really planned to make the work of the 
commission much more widely known to the public than it is now. 


Mrs breaush: For what itis worth, 1 really want ito 
encourage you to do so. Please get me straight. I do not encourage 
people to run out and do big television ads saying: "Here is a 
commission brought to you by the wonderfulness of Ontario. The new 
minis tert 1S. lei 





But I do think it is important for people to be aware that 
the system does not end with somebody walking in wearing a uniform 
and carrying what looks like a penalty book in his hand; that 
there really are other components to it; that you are active in 
the field; and that you can poke and prod along, identify 
problems, make us more aware of them and get governments to turn 
the wheels over, which is one of any government's great problems. 


I will let you alone for a while. 


Mr. Mancini: Mr. Chairman, there are just a couple of 
matters I would like to bring to the attention of the fire 
marshal. I am not sure whether it is gratuitous or not, but I 
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would like to bring a couple of specific cases to his attention 
and have him send letters from his office if possible. 


Within the last two weeks the St. Louis Separate School in 
Leamington, part of the separate school system in Essex county, 
was holding a retreat. Approximately 60 or 80 students were in the 
gymnasium taking part in this retreat when a fire started, 
possibly on the roof of the building. There was great difficulty 
in getting the students out of the building because the doors had 
been chained shut. The fire department, I believe, was able to get 
at one exit easily; at another exit it had to remove quite a bit 
of snow, but fortunately all the students, staff and parents were 
removed from the school without anyone being injured. 


As this story was reported in the daily press on a continual 
basis, it was stated by officials from the separate school that 
this was an isolated incident and that they do not usually chain 
students in during these retreats. However, a former janitor of 
the separate school, now working at another location, said that 
this is common practice and is done all the time. 


Why they would do this, I do not know. Anyway, I think the 
severity of the situation possibly requires a contact by yourself 
to the fire chief in the area to ascertain more details of this 
situation, and possibly a strong letter from yourself to the 
school board saying, ''This is unacceptable." 


While I fully support the idea of the retreat and that you 
have to keep people out of the building because you do not want 
people coming in to disrupt what is going on or leaving unnoticed 
and getting lost or something, there has to be some middle ground 
in chaining the doors and not allowing the service of the fire 
department in to do their job. 


Mr. Bateman: I am sorry. When was that? 
Mc. Mancini« IC was in.the last couple of weeks. 
Mr. Bateman: Thank you. We will follow up on that. 


Mr. Mancini: I think the severity of it warrants your 
involvement somewhat. 


Mr. Bateman: Yes. 


Mr. Mancini: The other matter I would like to bring up 
is the issue of trailer homes--the trailer park with mobile homes 
or prefab homes would be the better term. There is a prefab home 
park right in my constituency. We have had several fires there. 


ee they start, it is just like a matchbox. There is really no 
ope. 


peveral years ago a small child, unfortunately, Lost her 
life in a trailer home fire. I called the office of the-- 


Mr. Bateman: Fire marshal? 


Mr. Mancini: No, the fellow that does the inquiries. 


Peiy 
Mr. Bateman: The coroner. 


hinanencintemweS..-| GaLLed the coroner s Ortice, .cnank 
you, and asked that a coroner's jury be set up to see if anything 
could be done to improve the situation in these trailer homes. 
There are 400 or 500 of them in a small area. There are a lot of 
people. The unfortunate loss of life was very tragic in this 
situation. 


A coroner's jury was held and there were several 
recommendations made about the structure of the mobile homes and 
how they could be made safer. One of the jury's suggestions was to 


Ese different material on the inside of the prefab homes. Of 
course, nothing is ever done about these things. Recommendations 


are made, but as far as I know, no one has ever pressed the 
industry to make these homes more fireproof. 


We have had other fires in trailer parks. In the area I 
represent, fortunately, there has not been any more loss of life. 
However, as far as I am concerned, it is just a matter of time. 
Because these things explode into a fireball, it is just a matter 
of chance whether someone is going to be in there or not, or 
whether a small child is going to make his or her way out of it. 


I am very concerned. I am not sure what we can do about the 
existing ones, but we cannot continue to have these homes put on 
the market when all of us sitting here know very well they are 
Poretraps...i aminot «trying £0 criticize you at .all, but. someone 
may be shirking his duty by not demanding-- 


Mr. Bateman: By making them stronger. 


Mr. Mancini: Making them stronger, right. Sorry about 
that. At any rate, these homes in their present form should not be 
allowed to continue on the marketplace. I realize they are serving 
a need to a part of society that cannot afford the 
conventional-style home, or a part of society that wants to move 
into this type of home fcr retirement purposes, or use them as 
Starter homes or what have you. 


Taking all that into consideration, we talked about, not 
nursing homes but-- 


Mr. Bateman: Boarding homes. 
lO .a +m. 


Mr. Mancini: Boarding homes, yes. Some of us feel in 
many areas they are firetraps. Those boarding homes are far safer, 
even with the many defects they have, especially the older ones, 
than the trailer homes. Having a trailer home park in my 
constituency has allowed me to see at first hand what happens. I 
have a very strong view on it. I think the code should be 
strengthened as far as trailer homes are concerned. 


Mr. Bateman: I appreciate that too. I will talk to Dr. 
Ross Bennett, the chief coroner. 
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Mr. Mancini: He was not coroner then, was he? 


Mr. Bateman: No. It was Dr. Cotnam at that time. I do 
not recall that fire right now. I suppose if I were glancing at 
the files it would come back to me. The Canadian Standards 
Association has a standard on mobile homes that applies to many of 
them; I am not sure it does to all. However, i will look up the 
recommendation and see what has been done and what can be done if 
nothing has. 


Mr. Mancini: The third area I wanted to touch on has 
already been brought forward by a couple of my colleagues. It has 
to do with the hotel and motel industry and the fact that on many 
occasions they feel under a great deal of pressure from the fire 
marshal's deputies. 


Mr. Bateman: It is my staff, I think. 


Mr. Mancini: I know, but you referred to all the other 
fire chiefs as your assistants. 


Mr. Bateman: Yes. 


Mr. Mancini: They feel under a great deal of pressure 


from your assistants even though I am sure they are trying to do 
an honest job. 


However, there is a point I would like to raise here. I will 
give you a specific example. A few years ago in Leamington a group 
of people got together and’ built the Pelee Motor Inn. They brought 
together a large sum of money to do this. In my view, as soon as 
your assistant saw there were new people building, there was not 
enough money to spend. This and that had to be changed, this had 


to be torn down--really, thousands of dollars of expense were 
incurred. 


Eventually this business changed hands. When the new owners 
came in, the same thing happened all over again, such as having to 
tear a door down. 

I remember staying at one of the suites for a weekend. It is 
built in a square. Everyone overlooks the minigolf, or whatever 
they have. This room overlooked the swimming pool too. It actually 
had wire mesh over the window overlooking the courtyard. I said: 
"Why do we have this wire mesh here?" They said: "It was demanded 
by the fire chief.'' There must be some logic to it, but it seemed 
ridiculous to me. 


When I brought it up, they figured they had their member 
there and he asked this question. They were going to let me have 
all the information. They took me around; they had had to put this 
door in, take this off, and meet all these demands. They said: 
"Why do they not go down the street to this particular hotel that 
is rat-infested and should be torn down? Why does the fire chief, 
or the assistant to the fire marshal, not go in and demand just 
the minimum standards from that hotel or that lodge? Why is it 
that when a new group of people, or new proprietors move into a 
building and try to fix it up with the limited amount of money 
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they have, they always feel the full brunt of the fire marshal's 
code?" 


Maybe they overstated their story, but in many cases I have 
found that to be true. When new people go in they really feel the 
full brunt of the code. If you have been there for a while and 
your building is somewhat dilapidated, well, things just go on as 
normal. I was wondering if you have found that to be true. 


Mr. Ritchie: I would just like to back up a little. 
Prior to building, he goes to the building department with his 
plans. 


Me. SMancinis.inat, isarneehe. 


Mr. Ritchie: It approves them or recommends changes. 
Then the fire department has a look at them. They have their input 
prior to somebody building; they do not come along when he is 
halfway up or that sort of thing. At that time they have dialogue, 
I presume, as to why the fire department wants this or why the 
building department wants that. I would feel at that time they 
would come to an understanding. 


Mr. Mancini: The way it was explained to me, this is 
done during the course of construction, after the blueprints are 
done and even after construction, particularly when the building 
changes hands for the first time. . ji 


Mr. Ritchie: That is poor liaison between the building 
_department and the fire department. I would be very upset too. 


Mr. Mancini: They were. They had spent quite a bit of 
money. 


Mr. Bateman: I was going to make the same point as Mr. 
Ritchie. The hotel fire safety regulations are essentially the 
same as the Ontario Building Code, which has been in effect for 
_abouc 10 years. Tt should not happen. When you get building 
permits, they should comply with the hotel legislation. 


Mr. Cureatz: I ran into a situation where the building 
department said: "We have nothing to do with the fire department. 
We have approved it as structurally safe. As far as we are 
concerned it will not fall down. As to whether it is approved in 
terms of being a fire hazard, we wash our hands of it. It has 
nothing to do with us. All we can do is say that the two by fours 
are in the right place, the header is in the right place and the 
door swings open. That is fine with us." 


A guy piles a ton of money into it and then the fire marshal 
comes by and says: "You have to rip it all out because the door is 
not supposed to be there. It is supposed to swing in and not out, 
or out and not in." It sure was crazy to me. 


Mr. Mancini: That is exactly what I am trying to say. 


Mr. Ritchie: I suggest you ensure that the building 
department and the fire department in your municipalities work in 
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conjunction with each other, that they look at the plans together 
so that one is not pulling against the other and that both agree 
in unison. 


Mr. Mancini: I think in future I will just have them 
send you a letter. 


Mr’. Cureatz: ‘Thats what: 4) am’ eoingiito ‘dot Yourcan deal 
with them. 


Mr. Mancini: Most businessmen are very reluctant to get 
into a struggle with the local fire chief, who is probably trying 
the best he can to do his job. They are reluctant to have those 
people get into a real conflict with them when they know they have 
to work together. Since the Liquor Licence Board of Ontario is 
also involved, they say, "I do not want to take the chance of 
offending those guys because my licence can be pulled if they 
think the building is unsafe." It gets to be very messy. 


In my experience, I have found that when dealing with 
government a lot of people tend to accept a lot of things they 
would normally fight because they do not want to cloud future 
relations. They want to be in business for a long time and they 
want to be able to be able to co-operate in the future. 


I am going to take your business card, and in future I will 
say to them: "This guy is very concerned. He will look after your 
problems."' Perhaps we will then have letters coming from you . 
people to the building department and the fire chief. I think Mr. 
Cureatz hit the nail on the head earlier when he said: "I have a 
letter from the MPP; so what? I am following the fire code. Why in 
hell is he criticizing me for when I am following the laws passed 
in Ontario? Tt puts ous tinwa very poor sposition. 


Last year the Knights of Columbus in Leamington were very 
upset because all of a sudden someone inspected their building and 
it was not safe. They had to spend several thousands of dollars 
immediately. After some negotiations it was decided it would take 
three or four years to make all the adjustments. However, they 
probably have a far safer building than some of the hotels I drive 
by going to my constituency office or driving around ny 
constituency. 


For the life of me I cannot understand why some of those 
dilapidated buildings are ignored in that manner. They are ignored 
either because the people who own them could never afford to fix 
them up in 100 years and people know that or because of some other 
reason. Perhaps the offices are too busy; I do not know. 


Mr. Bateman: They are on our computer. We will get them. 


Diss 20 Face 


Mr. Rotenberg: I have a minor point. There is a new 
procedure so that when a fire marshal or fire chief gives an 
order, the order now is appealable to your commission. When they 
give an order, is there something in your regulations that applies 
to all these assistant fire marshals so that the order says, "This 
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order can be appealed to the Fire Code Commission"? Is there a 
notice given right on the order that there is an appeal process? 


Mr. Bateman: Right on the back, yes, is the appropriate 
Section oLrrthe’ act. Actually, I think in the new ones it is 
spelled out in layman's terms. 


Mr. Rotenberg: That is what I wanted. All notices should 
be spelled out in layman's terms if they have the right to appeal. 


Mr. Ritchie: This is the order. 
Mr. Rotenberg: This has the notice on the back, the 
tight to appeal. That is fine; that is what I wanted to know. 


Mr. Watson: One of the things I noticed is the time 
during which a person can make that appeal. Is that 10 days? 


Mr. Bateman: Yes. 


Mr. Watson: Is that a reasonable time or is that a 
problem? Would you turn somebody down for a hearing if they did 
not get their appeal in within 10 days? 


Mr. Bateman: Over the past 20-odd years that I have been 
with the office, we have had the same time period for appeal to 
the fire marshal. I think maybe once or twice we have turned 
someone down when it had been 30 days, or something of that order. 
Ten working days is generally enough. If they verbally discuss 
their intention to appeal with.the fire chief or with our office, 
we will accept that; so it has not’ been a problem. 


Mr. Watson: Is the function of this commission 
essentially the same as the fire marshal had in the past? You say 
there was an appeal process before this commission came in. 


Mr. Bateman: Yes. 


Mr. Watson: Is the process essentally the same except 
that now we have a so-called independent commission? I assume the 
commission feels it is reasonably independent. 


Mr. Bateman: Yes. The only other slight modification of 
the process, I suppose, is that there is this informal review 
provision where the owner would get together with me or the deputy 
fire marshal and we would see whether we could resolve it without 
taking it to the commission. 


Mr. Watson: I realize you have not had much experience, 
but is it the commission's intention to hold these hearings on a 
fairly informal basis so people can come in and argue their own 
cases, or are you going to have to hire a battery of engineers and 
lawyers to defend your point of view? Are you going to say to the 
people, "You do not have an engineer's report and we have, so I am 
not going to listen to you"? 


Mr. Bateman: No. Either way is acceptable. The appellant 
Can argue his own case or he can bring legal counsel with him to 
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argue his case. At the first hearing, the appellant was his own 
witness. 


Mr. Watson: I am concerned that where we set up groups 
of people to hear appeais, they tend to become a bureacracy unto 
themselves and become very officious. 


Mr. Bateman: Ours is very informal. 


Mr. Watson: I hope the intent of this is that when it is 
necessary for a large appeal, a 20-storey apartment building with 
an order on it, it is going to mean a lot, but I am also thinking 
of the small businessman or a family business where he does not 
think it is reasonable. Are you prepared to hear both of these? 


Mr. Bateman: All the members of the commission bring 
that point of view to their positions. That has always been the 
case in the past when I and my predecessors have heard orders 
under the Fire Marshals Act. 


Mr. Watson: It is my understanding that you are giving 
your inspectors in the office of the fire marshal a little more 
latitude now in terms of interpretation than was the case a couple 
of years ago. 


I guess we all have these horror stories. I can point to the 
new courthouse in Chatham where there-is a hallway with an 
emergency exit for the judge. There are two outside doors 10 feet 
apart because the fire code used to say--I do not know--50. feet, 
and the door that was there was 60 feet. We did not have an appeal 
process, but we paid for putting-in another door. To have two 
outside doors in the same hall 10 feet apart when there is one 
person to get out in case of a fire is pretty ridiculous, but it 
was one of the things. 


It does not matter whether it is a nursing home or something 
else. There are things that never get to appeal where somebody 
says, "Hey, that is what the code says and there is no leeway." I 
do not think this is the first time we have discussed this, and I 
understand there may be a little more leeway being allowed now. 


Mr. Bateman: The Chatham courthouse is a new building-- 
Mr. Watson: It was remodelled. 


Mr. Bateman: --and it came under the building code. I 
know building codes are written by people who are not infallible, 
and they write the code based on some sort of preconception of how 
a building would look. It seems reasonable at the time, then some 
other condition dictates radical changes and you come up against 
the law because it is enshrined in the code, which is a regulation. 


There is more latitude now in the building code. The fire 
code also provides fire departments with somewhat more latitude, 
because prior to the fire code coming in, fire department 
inspectors tended to use the building code, which was intended for 
new construction, as their guideline for inspecting existing 


buildings. That has not happened as much in the past couple of 
years. 
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Mr. Charlton: I would like to discuss for just a moment 
a specific issue that has concerned me for some time. You will 
probably recall that a number of years ago we had a major fire in 
Hamilton at the Wentworth Arms Hotel. I have no way of knowing how 
accurate the press reports of that fire were, but basically it was 
reported that the extent to which the fire spread and the 
difficulty the fire department had with extinguishing the fire 
were a result of its being a very old building that had been 
renovated a number of times, where there were all kinds of false 
walls and false ceilings. The fire was moving through those doubly 
and triply protected areas. 


Team just: wondering, first ofall, has that kind of 
situation been dealt with in the fire code? Do you have 
regulations now about that kind of thing to prevent the situation 
where you have several layers of wall or ceiling or both? Have we 
dealt with stopping the occurrence of that kind of situation in 
the future? 


Mr. Bateman: It was really dealt with then, in the hotel 
fire safety regulations, and it is now. There was not the 
separation required between floors, and the surface flammability 
of the lounge area where the fire occurred did not comply with the 
act. at’ itheltime: 


Inter jection. 
fieo0sa.m. 


Mr. Bateman: Does it comply now? What has changed? I 
guess I am asking for it from the other side now, but the level of 
enforcement in hotels has improved since the Wentworth Arms fire 
and particularly since the Inn on the Park fire. There were three 
fires over a number of years that cranked up the hotel inspection 
program we have in place now. Yet I would have to say yes, that 
situation is being dealt with. 


Mr. Charlton: From the perspective of any renovations 
that are being done? 


Mr. Bateman: That is right, any renovations. 


Mr. Charlton: Has anything been done about what are 
likely to be dozens--perhaps even hundreds--of similar situations 
around the province where those kinds of renovations have already 
been done? 


Mr. Bateman: As well as we can. It is often not very 
easy. Looking at this wall here, I am not sure whether that is a 
wood stud partition that goes right up into the roof space of the 
building here. It is often not readily apparent, and I suppose 
there has to be some excuse to punch a ceiling tile out of 
position to see what is above. For example, if the ceilingssn thas 
room is eight feet and the ceiling in the next room is 10 feet, 
then you know there is a space there that could be a problem. All 
our hotel inspectors are certainly aware of that condition. 


Mr. Chairman: May I ask a couple of questions? With 
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regard to the makeup of the commission, I do not necessarily want 
to know the people's names, but who is on the commission? Is the 
fire marshal himself on the commission? 


MrewRitchiesiNo;. 


Mr. Chairman: Is there anyone on the commission who 
might be considered a professional firefighter? 


Mr hatches? Exe 
Mr. Chairman: No, not ex; a current firefighter. 
Mr. Ritchie :2 No; sir. 


Mr. Bateman: No. There is a provision in the act that 
precludes public servants, at the municipal, the provincial or any 
level, from serving. 


Mr. Chairman: Fine. I thank the clerk for getting us 
photocopies of your order form with the notice on the back about 
the 10-day appeal. While I note that there is a 10-day appeal 
against an order, it is my understanding that you do not have any 
time limits in your act for the service of your decision upon the 
appellant. What are you following? If there is no exact length of 
time within which it must be delivered, what are you doing and 
what are your procedures? 


Mr. Ritchie: The general feeling initially was that, 
where possible, we would give a verbal decision the day of the 
hearing. If that was not possible, then as soon:as possible the 
decision would be put in writing and mailed. In the one case that 
we held--I think we have it here--it was approximately two weeks 
before the decision was mailed. 


Mr. Chairman: Two weeks. At this point, however, nothing 
is stopping ycu from taking twc, three or four months. 


Mr. Ritchie: It is unlikely, but your ‘statement eis 
correct. 


Mr. Bateman: Our view on that, and we have thought about 
it, is that in every case I am aware of we do not really get 
orders on these situations where licences and openings are 
withheld on buildings that are functioning, so they do not impose 
a hardship on the building owners. 


If we did find this was the case, we would certainly change 


it. I would not object to some provision being written into the 
aC. 


Mr. Edighoffer: On what date were the 15 people 
appointed? 


Mr. Bateman: They were not all appointed on the same 
date. When were you appointed, Mr. Ritchie? 


Mr’. Ritchie ;s0ctoberaay. 196s syAtothatet imeyatherenwere 
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four other people appointed besides myself, which made five. At 
intervening periods the number was increased to 15. 


Mr. Edighoffer: Have the 15 served a year or more? 


Mr. Bateman: Very close to a year. By next month, all 


will have served a year. 


Mr. Edighoffer: When they are appointed, they are 
appointed for one, two or three years? 


Mr. Bateman: Yes. 


Mr. Ritchie: But some chaps who were appointed for one 
year, whose year is now up, have been reappointed. 


Mr. Edighoffer: I do not think it was made clear during 
the discussions. Could you give us an idea of what the cases were, 
the one case you heard and the two cases that are coming up? 


Mr. Ritchie: I have no idea what the two cases coming up 
will be. We do not get any material until we sit down. 


Mr. Bateman: We do not want any prejudice being brought 
an). 


Mr. Ritchie: The case we heard concerned a low-rise 
apartment building. I believe it was two floors, comprising about 
10 or 12 apartment suites. There was a manual gong fire alarm 
system. Someone discovered a fire and ran out and pulled this -* 
rope, which sounded the alarm throughout the building. The fire 
department realized that was not adequate. On top of that, there 
were a couple of open interior stairways, so the fire department 
was asking for an electrically supervised fire alarm system with 
heat detectors placed strategically throughout the building. 


The committee's feeling was that it wouid be necessary to 
install at least one smoke alarm, which could be battery vuperated, 
in each apartment suite to compensate for the open interior 
stairways. We felt the occupants should have as much warning as 
mney could of a fire occurring in their. suite. 


Mr. Watson: With groups such as yours, one of the 
questions--I realize you have not had a lot of experience--is 
whether the terms of reference under which you operate are 
adequate. Do you see any changes needed from the commission's 
point of view? Sometimes we do not ask. Do you see the terms of 
reference or the legislation under which you operate as being 
satisfactory? 


Mr. Ritchie: Yes, initially. I am sure as we go along 
and get our teeth into this program the point you raise will 
probably be pertinent and we will have dialogue in that area. 


Mr. Watson: You do not have anything now? You do not 
foresee anything? 


Mr. Ritchie: One thing I would like to see is the 
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committee members, once they are selected for a hearing of the 
commission, probably a day prior to the hearing, getting 
individual copies of the order with which they have to deal, not 
to discuss it among themselves, but to look at the order and see 
what the problem is. Then, when they convene, at least their minds 
will be functioning in that area. 


At our first hearing we sat down, the order was there, and 
we went from scratch. Maybe that is necessary, but I do not 
believe that holds true for all commissions. 


Mr. Bateman: We can change it, John. 


Mr. Ritchie: Yes. I do not think it violates any law by 
being individually served, as long as we do not discuss it with 
each other prior to the commission sitting. 


Mr. Watson: I wanted to give you an opportunity to say 
that as a commission you do not have opportunities to do things 
because of certain restrictions that are put on you. That is not 
the case, I take it. 


Mr. Chairman: Do you have any advisory role on the fire 
code ort possible changes, or do you think you should have? 


Mr. Ritchie: Changes to the fire code? 


Mr. Chairman: Yes. Perhaps not at this point, but as you 
say, as you get into this, more hearings, more appeals, do-you 
think you could perform the function of an advisory body? a 


Mr. Ritchie: I would think -so., 


Mr. Bateman: As I recall, that came up; I have forgotten 
whether it was in estimates. The fire code had a prolonged, 
agonizing birth. We had a number of discussions on it. During one 
of these discussions, that was raised by someone. At that time I 
indicated that we hoped they woula perform an advisory role. Their 
decisions would constitute quite a valuable reference document for 
updating parts of the code. 


Mr. Chairman: That appears to be the end of questions. 
Thank you for appearing before us. Unless the committee has 
anything else, we will recess until two o'clock this afternoon. 


The committee recessed at 11:43 a.m. 
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AGENCIES, BOARDS AND COMMISSIONS: 
(continued) 


TRAVEL INDUSTRY COMPENSATION FUND BOARD OF TRUSTEES 


Mr. Chairman: Gentlemen, seeing a quorum present, 
perhaps we can get going with this afternoon's hearing. 


We have with us the Travel Industry Compensation Fund board 
of trustees. Perhaps you gentlemen would come up to the end. We 
have Messrs. Lehner, Simpson and Caven. You can decide between 
yourselves who is going to be the spokesman and perhaps identify 
each to the others and to the committee. 


Mr. Lehner: I think I will probably be the spokesman 
because I am here, as the vice-chairman of the compensation fund 
under the act, for the president who was unable to come. 


I am Fred Lehner. I have owned and operated Lehner Travel 


Service for 25 years at 2 Carlton Street, but I am here as the 
vice-chairman of the fund. 


You might want to know something about it. 


Mr. Chairman: First, I might advise the committee that 
Mr. Simpson is in the middle; I know he is the executive director. 
Mr. Caven is the registrar of the travel industry branch. Might I 
Poke. Mr. Simpson, that is not. your only ‘occupation, © is’ it? You 
are with one of the ministries. 


Mr. Simpson: I am with the Ministry of Consumer and 
Commercial Relations. 


Mri Chairman: :Yes. IT thought so. I just wanted to 
identity that. 


Mr. Simpson: I am a member of the board of trustees as 
well as with the compensation fund. 


Mr. Chairman: I take it your capacity as a member of the 
board and the executive director flows from your position with the 
ministry. a 

Mr. Simpson: Yes. Under the Travel Industry Act, I am 
the individual who is called "the director," and I have a variety 
a ppatutery powers and duties under the act connected with the 

und. 


Mr ?*’Ghaitman: *Fine.Thank “yous I am“sorry, Mr. Lehner; 1 
just wanted to clarify that. Would you carry on? 


P-2 


Mr. Lehner: Mr. Caven is the registrar administering and 
overseeing the fund and the execution of its regulations. That is 
it as far as the introduction of the three of us is concerned. 


Mr. Chairman: Do you have an opening statement of some 
kind with you? 


Mc. Lehner: Yes. I thought you might want to know 
something about how the fund came into being and the purpose of 
the fund. 


The Travel Industry Act of 1974, which was passed in 1975, 
was the first time that travel was regulated in any form in the 
province. Before that, anybody who felt so inclined could act as a 
travel agent, hang out his shingle, call himself a travel agent 
and start business. 


In travel, large amounts of money are accumulated for 
expenses, trips for groups of tourists, for charters. Until about 
10 years ago, when the act was passed, these moneys were not 
protected in any way in any statutory form. 


About 33 years ago, when I started in travel in Toronto-- 
working for somebody else at the time--this may not have been 
quite as necessary as it has become since then, because at that 
time there were maybe two or three dozen agencies in the city, if 
there were that many, compared with about 1,400 agencies in 
greater Toronto and 2,600 in Ontario. 


As. travel increased by leaps and bounds, naturally the 


accumulation of money also increased and travel became a very 
popular consumer item, shall we say. 


About 15 years ago, travel by affinity charter was very 
popular. Students started to travel in large numbers to far away 
places. Anybody who wanted to organize anything in travel could do 
that, which meant that if a high school student wanted to organize 
travel for his fellow students to some place, he could do so, take 
their money and act as an entrepreneur, if you will. Choirs, 
football clubs, social clubs, and church groups, etc., were doing 
the same things, very often for the benefit of their members but 
sometimes largely for their own benefit. 


When bankruptcies became more frequent and when absconding 
with money became more frequent, both the travel industry and the 
government started thinking about what to do about it, and voices 
were heard calling for some sort of regulation. 


3:20 p.m. 


The government, after examining this situation and 
consulting with representatives of the travel industry, enacted 
the legislation known as the Travel Industry Act, 1974, in 1975. 
Part of this act established a trust fund to compensate or 
indemnify people who had paid and who are paying moneys to travel 
agents, who do not receive value for their money. 


As of 1975, anybody who wanted to sell travel in any way, 
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shape or form, either as a retailer or as a wholesaler--and these 
are two distinct categories--had to be licensed. Only if a 
consumer is dealing with a registered travel agent, a registrant 
under the fund, is this person is entitled to a redress. No person 
is now allowed to act as a travel agent in Ontario without being 
licensed. 


You may be interested in the registration fee; it is $200 
for two years. To join the fund, as it were, a prospective and new 
member has to pay $2,000 into the fund--as his startup 
contribution, you might say. Now there is a requirement for new 
agents opening shop that at least one of their personnel must be 
knowledgeable in travel, and it must be proved so. In other words, 
he or she must have a track record of having worked in an agency 
and professional proficiency. 


The trust fund is administered by National Trust--National 
Victoria and Grey Trust Co. now. This is where the fund is being 
maintained. 


The trustees under the fund meet every two months to decide 
on the applications before them, which have been received and 
processed by the registrar, as to whether they fall under the act. 
This is really the function of the board of trustees under the 
ecust «fund. 


Mr. Chairman: Thank you. I would just ask this question 
before turning over the floor. Would it be fair to ask, if a brick 
fell on Mr. Simpson's head today and a new director had to be 
appointed tomorrow, would that new person also come from the 
ministry? | 


Mr. Simpson: Yes, Mr. Chairman. 


Mr. Chairman: So in a way you are "the government 
watchdog."-Is that your function?.1I am putting it in very crude 
language, but are you the government watchdog on this board or in 
this industry? 


Mr. Simpson:-That terminology is probably accurate. We 
will probably see, as the afternoon unfoids, that through the 
workings of the regulations and the claims processing function of 
the board of trustees there is a relationship of a continuous 
nature. 





Mr. Caven is the registrar working with the industry, with 
the board of trustees, in all aspects of the fund. I would 
characterize it as a rather large team. I do not have to watchdog 
them because we are all involved in solving consumer problems. It 
is an ongoing, very close kind of thing. It is a very close-knit 
industry overall. 


Mr. Rotenberg: In your job with the ministry, your 
duties are more than the travel industry? 


Mr. Simpson: Yes. 


Mr. Rotenberg: So this takes some small part of your 
time? 


P-4 


Mr. Simpson: This is one of 12 statutes I am involved 
in, that I preside over. 


Mr. Breaugh: I have a couple of questions that come to 
mind. 


Mr. Rotenberg: Do you promise only a couple: 
Mr. Breaugh: Since the intervention, no. 


I wanted to see if we could pin down exactly what is meant 
by "services" under this act. I think the obvious ones that most 
of us would be familiar with would be someone who was stranded 
somewhere; the fund is there to help get them back. 


What about people who buy a package vacation, get there and 
find there is no room at the inn and are forced to stay in the 
lobby? Are those people eligible for any compensation under this 
fund? 


Mr. Lehner: It depends entirely on the circumstances. 
Basically, luthinks atashouldi bey pointed) outathaty peopleware, being 
compensated for claims in substance and not in quality. 


Of course; TE theres absolutely <no room at thesinn, “there 
might be room for compensation applied for, depending on what 
happened to them, of course. 


Mr. Breaugh: Could you just expand on that a little bit? 
For example, if I bought a package tour to Jamaica, or wherever, 
and when I got there I found there was no accommodation available 
for me because the agent or the hotel had overbooked--no matter 
who was at fault--could I be relatively sure someone would 
compensate me? 


Mr. Lehner: As long as the client was sure“to exhaust 
all the possibilities. It, might) happen: ‘that)/a,client, is iin Jamaica 
and there is an overbooking situation, which happens in many 
places. The hotel manager might say, "We will put you up for two 
nights a block down ‘the road and after two days you can come back 


to us." The person making a claim might say, "I did not get the 
services provided for." 


One would have to consider whether or not he did get the 
services he contracted for, because in each of the folders, I am 
sure, you will find something to the effect that substitutions may 
be made if necessary. That is a common clause in travel folders. 
So one would have to be careful as to what is a claim in substance 
and what is a claim in quality. 


Mr. Breaugh: But essentially a person who was in some 
sense defrauded--he bought something and when he got there it was 
not there--would have a right to make a claim. 


Mr. Lehner: That is the purpose of the fund. 


Mr. Breaugh: They would at least take a look at it. 
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Mr. Watson: Suppose you were going on a cruise and you 
got down there to take off on the cruise and the boat was full. 
You cannot go down the road for the night. You miss the thing and 
you had a week's holiday planned. 


Mr. Lehner: Mr. Caven might want to comment on that. 


Moe Gaven:, | think in that scenario the client would 
have a valid claim to present to the board of trustees, because he 
did not receive the services at all. 


In the first scenario he probably has received services, and 
the fund does not cover alternatives. In other words, where the 
client accepts an alternative service, he has received a service, 
although it may not have been of the quality or value he 
contracted for. 


I am not saying he does not have other rights through the 
courts, etc., but through the fund, he does not. 


Mr. Breaugh: What I am trying to get at is that there is 
a little vagueness around the edges here. 


The consumer in Ontario probably thinks there is a big 
insurance fund at work here now and he is guaranteed if he buys a 
package off somebody who has this licence that when he goes there, 
this is the hotel he will stay at and this will be the quality of 
peaviceshespets. 


It is not really true that guarantee is in place. If 
somebody attempts to substitute, from the industry's point of 
view, if a reasonable attempt is made to look after this person, 
that is it. I am trying to get at what is guaranteed here. That is 
essentially the idea. 


Mr. Lehner: That is right. 


Mr. Rotenberg :) On.thes.poimmtsMr. watson made;-where-the 
service was not delivered, you say the fund would pay. Would the 
tour operator not have to repay it? Or ir the fund paid it, would 


they go back after the tour operator if he were still solvent? 


Mr. Caven: The consumer would be covered under the fund. 
The fund then would be subrogated to the rights of the consumer 
and would go back against either the travel agent or the supplier. 


Mr. Rotenberg: On the point Mr. Breaugh made, there was 
a case recently where someone went to one of the islands--I cannot 
remember which one--and when that person got there, the hotel was 
not even completed and there was no substitute accommodation, 
nothing even in the same range. In that case, would there be a 
claim? You could not go down the road for two nights to a 
three-star hotel instead of a five-star hotel. There was no 
accommodation at all and you had to fend for yourself in some way. 


Mr. Caven: He would very likely have a claim in that 
case because he did not receive a service or an alternative 
service. He paid for a travel service he did not receive. 
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Mr. Rotenberg: Then you are getting into a grey area. 
You contract for a travel service with accommodation; when you get 
there, it is supposed to be.a luxury hotel and they put you in 
some Little rooming house, or some dump, which is nowhere even 
close, but it is alternative. Is there a point where you can still 
put in a claim because you got an alternative that was not 
reasonably comparable? Is that a grey area, or is it a judgement 
Casi 


Mr. Caven: No. It is spelled out in the regulations that 
if the client accepts the alternative at that time, he waives his 
right) tova claim under tne sfind.. 


2:30 p.m. 


Mr... Rotenbereueis tecanvextend. this, Mr. Caven,ayouy 26 
to this island-- 


Mr. Cureatz: And your wife is with you. It is two 
o'clock in the morning and she is as mad as hell. The Cour agent 
says: "There is no problem. There is a little tourist home 
downtown." It is Santo Domingo or wherever you are. What are you 
going to do? Do not tell me you are going to go back home and hire 
a lawyer, because by the time you go that route it is going to 
cost you a couple of grand to get back your $1,500. 


Mr. Breaugh: Are you saying the moment you accept the 
alternative accommodation you have waived your rights? 


Mr. Caven: You have waived your rights under the fund. I 
am not saying you have waived your rights under law. - 


Mr. Rotenberg: In that scenario, if you went to that 
place and they said to go to this little rooming house or shack, 
and you say, "Hell, I am not going there," and you go to another 
hotel and pay for it yourself, are you entitled to compensation 
for the alternative accommodation you paid for or that you did not 
get because there was nothing acceptable to you? 


Mr. Caven: You would have grounds to file a claim with 
the board. Then it would become the decision of the board whether 
it felt you were offered alternatives you refused to accept. You 
would be in still another grey area. It would then become a 
decision of the board as to whether it was proper-- 


Mc. Kotenbere:ihiseie, reaury the. nub ot. the problem...In 
your regulation about alternatives, are there the words 
"reasonably comparable" or any words such as that? An alternative 
could be a five-star hotel or a dinky little room in some dirty 
old rooming house, but is it an alternative? Let me put it another 
way: Do you have any case law or experience in your fund as to 
what you would or would not deem to be alternative? 


Mr. Caven: There has been no case law through the 
compensation fund. There is certainly case law before the courts. 
You still would have all your normal grounds of suit or going to 


small claims court, and there are all kinds of precedents today ‘in 
Che Ccource. 
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Mr. Rotenberg: I have a final question and I will give’ 
it back to you. 


Mr. Breaugh: It is a good thing I am asking only two 
questions. 


Mr. Rotenberg: You had your two. 
Mr. Breaugh: I get one in and you ask nine. 


Mr. Watson: You have had your two and he has had his 
final one. It is going to be a short afternoon. 


Mr. Rotenberg: Do you feel there should be some 
clarification of the regulations to define what alternative 
accommodation is? , 

Mr.-Caven: It would be hard to define by legislation. 
When you get to matters of quality and/or alternatives by 
legislation, you have extreme difficulty defining it without 
getting into very grey areas. 


Mr. Rotenberg: Should the fund have the opportunity, 
which it now does not have, of allowing a claim where the 
alternative accommodation was nowhere near up to par? In the 
present law, you do not have that option. Should we give the fund 
managers the discretion of an undefined, not-so-good alternative 
accommodation? 


Mr. Caven: They would have to review the individual 
case. I cannot remember, in 10-years, that it has ever come up. 


Mr. Rotenberg: But now they cannot; they are precluded 
Prom Tt’. 


Mr. Caven: The exact wording of that section is: "A 
client who has made payments for services...is not entitled to 
claim for a refund of any money paid by him where the client has 
been provided with travel services or alternate travel services 
and such claim is based on the-cost, value or quality of the 
travel services provided." 


Alternatives can get into quality and I do not think you 
will ever be able to define "quality" by legislation. The courts 
have difficulty with that at all times. The category of a 
first-class hotel in country A may not be first-class in B and C 
and so forth. That is a real toughie to define. 


Mr. Cureatz: What about waiving your rights? 


Mr. Breaugh: The difficulty I have with this process is 
not really that somebody is making judgements about whether it was 
a good hotel or a bad hotel. I believe the public percepticn is 
Ehat if I buy ‘a package for $2,500 for an all-inclusive vacation, 
that is what I am going to get and I have an insurance fund back 
home in Ontario that will protect me. 


I am not sure many of us are aware that if we buy from a 
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nice brochure, get there and it is a flea-bag hotel--out of 
expediency I have gone all the way to Jamaica or the Dominican 
Republic or whereever, and this is my two weeks for the year--it 
is not very practical for me to say, "I am not going to accept 
your alternative accommodation because it is not up to snuff." I 
have spent my load. I do not have cash to go out and look around 
for another hotel in a new town. 


My only alternative really is to accept whatever is offered 
me, and the moment I do that I have waived my right to get my case 
in £ront of yous > That+isémys problem. {Doe yourget. very ‘many 
complaints about this? 


Mr. Caven: From practical experience in 10 years--and 
there have been some problems in the 10 years in many 
countries--the number of requests for claims on the fund on that 
basis have practically been nil. Even in current ones, where there 
have been some immediate recent problems, we are getting 
complaints but not necessarily claims. 


Mr. Breaugh: Is that because there have not been 
difficulties, or because people are not aware? 


Mr. Caven: No, we get complaints. 
Mr. Breaugh: How many complaints would you get in a year? 


Mr.. Caven: I cannot answer that due to the fact that I 
see only a small percentage of them. We have another section of 
the ministry that handles the complaints and I do not have figures 
readily available. ; 


‘Mr. Breaugh: Would it be possible in the next couple of 
weeks to give us sets of numbers about complaints that are 
received and how they are handled? 


Mr. Caven: Sure, no problem at all. They are available. 
I just do not knew them offhand. In our own section, we will take 
a complaint, particularly if it is an immediate complaint--most 
complaint handling~is done by torrespondence or by having the 
person come in, but if you are leaving tomorrow or the next day, 
it is not very practical to put it in writing--and we will become 
involved because it has to be done by telephone, so it is a fast 
thing that has to be handled in a hurry. 


Mr. Rotenberg: Could I clarify something? You said there 
have been no claims for this kind of a thing. 


Mr. Caven>" Not claims sno: 


Mr. Rotenberg: If someone complained and was told he or 
she could not claim on this thing, obviously there are no claims 
because they are told they cannot claim. Have there been 
complaints? Have people said, "Yes, I would like to get money back 
from the fund," and you say, "You cannot do it, because it is not 
in the law"? Is that why you have had no claims? 


Mr. Caven: No, the people who are complaining are not 
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referring to the fund at all. As a rule, they are asking for their 
rights through the court or asking what efforts can we put against 
the wholesaler who caused the problems, if he was the culprit 
behind it. They are asking what pressure can we put on the 
wholesaler to make an adjustment and get a refund from the 
wholesaler or the travel agent. 


Mr. Rotenberg: With respect, say I went to Jamaica, paid 
for a first-class hotel and ended up in a flea-bag, and I came 
back and called you personally and said: "What can you do for me? 
You have a compensation fund. I had to pay for a five-star hotel 
and got a flea-bag."' You will say: "I am sorry. The fund does not 
pay those things." Therefore, I do not make a claim, but I have 
made a complaint. Mr. Breaugh is asking how many complaints of 
this type have you had, and how many claims might you have had if 
the rules were slightly different? 


Mr.-Breaugh: That is why I think those numbers would be 
interesting. 


Mr. Caven: That would be hard to-- 


Mr. Rotenberg: Could you give us the -number of 
complaints about that specific type of thing? 


Mr. Caven: No, I cannot break down the type of 
complaint. We can tell you how many complaints have come in under 
travel, but that could be any of numerous categories. 


Mr. Breaugh: I would be interested in seeing, first of 
all, what .kind of records are kept about the nature of the 
complaints. I am not that concerned with the breakdown of how many 
you were able to handle or anything like that. I just would like 
to see how active it is, and see how you follow it up. 


Could you also give us--it does not have to be today--any 
kind of follow-up that you do on that? I would like to get some 
kind of concept on how actively and frequently the public uses 
tnis particular mechanism to rectify it. I would guess that a iot 
of people, rather than turn to-you if they had an unhappy 
experience, would take it out on their travel agent and maybe book 
with a different agent. 


Mr. Lehner: Perhaps another side of this story should be 
brought up. You mentioned being deterred by information from the 
branch. I do not think people are deterred from making complaints 
because sometimes questions are raised with the registrar which 
clearly do not fall under the possibility of compensation. They 
still make a claim because they just try it on for size. So it 
cuts both ways really. 


Mr. Breaugh: Yes, I would like to see just how well the 
machinery is working here to deal with that. 


Mr. Rotenberg: Do you have people coming in asking to 
make a claim because of alternative accommodation that was totally 
different in style or luxury from what they paid for? 


2:40 p.m. 


Mr. Lehner: No, we are talking about the same claims Mr. 
Caven and-- 


Mr. Rotenberg: He said he has had no claims, but you 
have had nobody actually come to you and say, "I want to make a 
claim because I booked one class and got a much lower one"? 


Mr. Lehner: Not that I recall. I have been on the fund 
for quite a while. 


Mr. Breaugh: There are a couple of other areas I would 
like to pursue. The theory is that everybody who offers travel 
plans for sale is licensed and a participant in this fund. That is 
not quite true, is it? They are supposed to be, but not all are. 
Do we have any idea how large the kind of outlaw industry is? 


Mr. Lehner: If they are not licensed, they are breaking 
the law, and whenever anything of that nature is found out or 
observed, it is followed up by the department and stopped. 


Mr. Breaugh: Do we have any concept of how big that is? 
Is it just the odd person? 


Mr. Lehner: I think it would be, because it is just like 
asking how many bootleggers or bookmakers there are. If something 
is against the law it happens all the time, but who is to say? 


Mr. Breaugh: We do not have any real concept of how 
active or frequent it is? 


| Mr. Lehner: I do not think there is a very active 
population that way because it is quite well supervised by the 
registrar. The travel industry has many eyes and ears and anything 
that comes to light is reported and followed up. 

Mp. Brealgn: slewthe satesuardsessentially. that ono 
matter who sells you the ticket, most of it comes in and out of a 
pretty legitimate business source? Everybody has aunts, uncles, 
brothers and sisters who are now agents of some kind, but they ail 
work for a limited number of companies. 

Mr... Lehner AYeSi 


Mr. Breaugh: What is it, 2,400 to 2,600 companies? 


Mr. Lehner: Yes. 


Mr or eaue no Lee ala kind of CLlLows: in and, out ot those 
vehicles. 


Mire) Lehner :«Certainly;. 


Mr. Rotenberg: Is each salesperson in an agency 
licensed, or just the agency? 


Mr. Lehner: The agency as such. 
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Mr. Rotenberg: There could be all kinds of salespersons 
working for a travel agency. 


Meet Lehnerss* hace1s @rtent, 


Mr. -Rotenbere +4 Tw imnagine ‘your "other control is) thatemo 
airline would issue a ticket to a travel agency that was not 
licensed, would it? That would cut off most of the possible 
illegal activity. 


Mr. Lehner: The travel agents issue the tickets after 
they have been appointed by the airlines, so it is really the 


responsibility of the airline to make sure who they appoint as 
their agent. 


MrewRocenperc: @lorget vane appointment from-antairline, 
would you not need to have some proof that you are licensed? I 
cannot see any airline giving someone a stock of tickets without 
at, 


Mr. Lehner: Nowadays you have to be. It is part of the 
licensing or franchising procedure. j 


Mce, Rotenbere: = 50) thevunlicensed are’ going’ to: be people 
who are sort of on the fringe or working for a travel agency, but 
not exactly; who might be holding themselves out as working for a 
wholesaler. 


) Mew einer s VPrthinks@trevel Pagents have becomevvery: aware 
of this now and they do-not.want to lose their licence and. 
livelihood, so it is not-worth it. 


Mr. Breaugh: How great a problem is the practice of 
overbooking? Hotels do it a great deal now in vacation areas, and 
airlines do it. In frequent flights from here to Ottawa, for 
example, I know lots of people go and book passage back on every 
flight in an afternoon, so if their meeting is over at one o'clock 
you can catch the next one. Is it time something was dune that 
made a slightly different kind of arrangement? Is that becoming a 
problem? ~ = 


Mr. Lehner: I think the airlines have found if they do 
not overbook they go out with many empty seats. 


Mrs Breaugh: Yes. 


Mr. Lehner: They still do. Through their computer 
Bacilities; i think they "have cut?it down to -a*pretty fine point 
in estimating how many no-shows there will be and to what degree 
they can overbook. They know on this flight they can overbook 
exactly five, on another seven, whatever. I do not know whether 
all airlines in the United States pay compensation for bumping 
people, but there is some being paid. However, it is a CPPeicust 
problem. It is understandable on the part of the airline because 
if they did not overbook they would lose a lot of money through 
the lack of their customers’ consideration. 


Mr. Breaugh: Yes, but it is one area in which it almost 
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seems to me the public is taking advantage of our practice of not 
penalizing people for just not showing up for a flight. 


Mr. Lehner: I think perhaps it would be a good idea to 
to do that, because it puts other people in a difficult position, 
those who may have to go on a certain flight and do not get the 
space because inconsiderate people take up all the seats without 
any intention of showing up. 


Mr. Breaugh: Most of the people I have talked to in the 
industry are fairly well satisfied with what you have just said. 
The practices are established now and with computers you can 
pretty well guesstimate how many people will be no-shows for a 
given flight, and if you overbook by 10 or 15 per cent, you know 
that is what the average will be. If one or two people are 
inconvenienced, you pay them a few bucks, buy them a drink in the 
lounge and they are happy. 


Mr. Lehner: I have seen that in Chicago, for instance, 
where American Airlines said, "We need a volunteer to leave this 
flight and continue to Los Angeles on the next flight." Most times 
they find a volunteer. If they do not find one, they bump someone 
and pay him twice as much, or whatever the modus operandi is. 


Ofcourse... cw thnhote ke sit Lsyarlittle monesdiiticult., Li you 
get to a place in the middle of the night and there is no place to 
sleep, that is a more awkward situation. It seems to be sporadic. 


There was a time when this was the case in Mexico, about two 
or three years ago. It was really bad. I think it was at the time 
when the Mexican currency became so advantageous to the North 
American traveller that everybody was flocking to Mexico. 
Consequently, the facilities were overtaxed and the hotels just 
tried to grab whatever they could, and a little more if possible, 
and people became stranded. 


There was quite a bit of press the other day about Santo 
Domingo and the Dominican Republic. That happened, on their own 
admission, because of the hoteliers there. They said, "Things have 
not been so good lately and things have been turning better now, 
but if we do not overbook, we are sitting with empty rooms." 


Although they have recognized the situation, they still may 


not want to abandon it, so there is really nothing much one can do 
about it. 


Mr. Breaugh: I recall an experience in the Bahamas. When 
we arrived, they announced that the air-conditioning had just gone 
out and that the engineers would be in from Florida the next day. 
They had apparently been making this announcement for about three 
years. They never did get the air-conditioning fixed. But, like 
for most of us, it was a once-in-a-lifetime experience. We had a 
great time otherwise. So what, if the air conditioning did snot 
work in the hotel you opened the door. 


Mr. Lehner: Sometimes things get even more drastic. I 
had clients in my office a little while ago, a couple who come 
from Europe every year and book with us for a southern 
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/ destination. In good faith, we booked them to St. Lucia, and they 
came back--they were very nice quiet people, they do not raise 
much of a fuss--and in a very quiet way they told us they were 
moved four times in two weeks within the same hotel. 


On the second last move, the room they moved out of was 


occupied later on by another lady who was robbed at knifepoint in 
the same room. These things happen. 


Mr. Rotenberg: I have a question on this overbooking. 
Mr. Breaugh: I knew you would. 


Mr. Rotenberg: American airlines pay compensation, but I 
do not think Canadian airlines do. If you are booked to Vancouver, 
you get bumped because they are overbooked, you miss a business 


meeting and so on, can you come to the fund for compensation? 
Me. LehierssPositively not. 


Mr. Rotenberg: If they gave you an alternative booking 
for the next morning or something like that. 


Mr. Lehner: That has nothing to do with the fund. 


Mr. Rotenberg: I see. But they did not give you the 
travel service you paid for. 


Mr. Lehner: They will provide it the next day. They 
might give you some other compensation to sweeten the pill, but 
'this would not be a compensation fund matter. 


Mc. Breaueh= VA" lotOvoh what- the trustees: do, in’ fact): the 
structure of the board is set out in regulation as opposed to 
being set out in law. Do you have any difficulty with any of that; 
that what you do and how the board of trustees is structured 
etself is done by regulation? That is, if the minister thought 
temorrow that this was not working out very well, he could change 
that. Does that cause any problems tcr you? 


Mr. Lehner: For the members of the board? 


MEwe>breauen: Yes. 


Mr. Lehner: No, because the regulations are spelled out 
quite clearly, so there is not much ambiguity there. If, as has 
happened in the past, there are cases where it seemed it would be 
a good idea to change the act, the act was changed to accommodate 
a situation that was recognized at a time after the act had been 
passed. 


I guess this is really universal with all legislation. All 
of a sudden, you realize something should have been different. 


Mr. Breaugh: I take it the industry itself is fairly 
well satisfied that from the public's point of view they feel 
there is some kind of insurance thing at work here, and from the 
industry's point of view it is there, but it is not so onerous 
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that it is going to cause you a problem. 


You have no concerns that the minister is going to sit down 
tomorrow morning and write another regulation that changes the 
structure of the board, or change what is compensable or how much 
they can get? You have no real concerns about that? 


2500 7psDs 


Mr. Lehner: The travel industry has no fear of that 
because it would be very unlikely. If history serves as a 
precedent, the ministry was always very good about consulting with 
the travel industry, feeling the pulse to see what the general 
situation is in the opinion of the industry. There is good 
co-operation and, thank the Lord, a very good relationship between 
the ministry and the board and the trustees. It is not an 
adversarial relationship at all. 


Mr. Breaugh: You feel there is a good balance between 
the public being represented on the board and the industry, and 
the ministry generally keeping its nose out of everybody's way. 


Mu. Lehner. Sure.e0n, the, board. there are chree 
representatives from the industry: one is a representative for 
retailers--I am that representative--there is a representative for 
the wholesalers and another member represents airlines. Then there 
are three members representing the public sector and one person 
representing the government. It is a very good balance, very 
harmonious. 


Mr. Breaugh: Is there much of a problem with people from 
out of province, or agents from out of province, participating? It 
occurs to me that somebody in Saskatoon could buy a vacation 
somewhere in the world, and as long as he did it through an agent 
who is part of the plan in Ontario, he would be covered. Is that 
very much a part of the business? 


Mr... Lehnermainateis: not, much ofa problem. because. people 
from Saskatchewan do not usually book their trips in Ontario. if 
it happened, they would be covered. 


Mr. Breaugh: There is no national plan under way, as I 
understand it. 


Mr. Lehnetin Nowell Gals .aeDGOMINGLa lL. act.. 


Mr. Breaugh: Why is there not some national protection, 
or at least protection in each of the provinces similar to what is 
offered in Ontario? 


Mr. Lehner: Probably because Ontario is the most 
progressive province. Who knows? 


Mr. Breauah: That.is. true. 


Mr. Rotenberg: On that point, many of the wholesalers 
are based in Ontario and you might get an out-of-province travel 
agent booking through a wholesaler in Ontario who has a very good 
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package to the Caribbean or somewhere else. You would get indirect 
bookings through Ontario wholesalers from travel agents in other 
provinces, and they would be covered by the fund, would they not? 


Mr. Lehner: No. 


Mr. Breaugh: They would have to buy from a licensed 
agent. 


Mr. Rotenberg: But wholesalers are also licensed. 
Mr. Lehner: They would have to buy from a retailer. 


Mr. Rotenberg: Does the fund not cover a wholesaler who 
does something wrong and goes bankrupt? 


MrasLehner-elieit happens “in Ontario. 


Mr. Rotenberg: I see. If the Ontario-based wholesaler 
goes bankrupt, we do not protect the person who booked through an 
agent in another province through that Ontario wholesaler? 


Mr. Lehner: No. 


Mr. Rotenberg: If they booked directly from another 
province, they would be covered. 


Mr. Lehner: Yes. 


Mr. Breaugh: Could I ask about the fund itself? What 
Bape 18° it in? 


Mr. Lehner: At the moment it is in very good shape. It 
was not in such good shape after Sunflight went down. That was a 
major calamity in many ways. 


The fund is organized and structured in such a way that 
travel agents and wholesalers nave to pay into the fund up to a 
certain plateau. Once that plateau cf $3 million has been reached, 
then the travel agents and the_wholesalers do not have to 
contribute any more. There have been no major events recently. 
There was one, but we were able to recover. The fund is in pretty 
good shape. 


Mos breauch :Whatlis ‘i beat tnow? 
Mr. Simpson: Around $2.8 million or $2.9 million. 


Mr. Breaugh: Near the upper end. Are any concerns being 
raised that there should be some adjustment in the number? Two 
million dollars is a lot of money, in my view. At current market 
rates, it is conceivable that if a major wholesaler went under-- 


Mr. Lehner: It used to be lower. It used to be $1.5 
million. It was raised to $3 million because it had been shown 
that if a major event occurred, as you say, $1.5 million might not 
be enough. 
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Mr. Breaugh: You are fairly content that the fund now is 
large enough for you to handle just about any catastrophe, unless 
there were a major collapse in the industry? 


Mr. Lehner: Not only that, but there is always the 
possibility--and it has been done in the past--that if there is 
not enough sioney in the fund and an assessment is being made, the 
next payment under the terms of the compensation fund is increased 
by some factor, whatever is necessary at that time, and the fund 
is replenished. It is the travel agents who pay into it. 


Mr. Breaugh: Is there any need to look at the maximum 
payment made to a consumer? 


Mr. Mancini: Could I have a supplementary? 
Mr. Breaugh: You might as well. Everybody else has. 


Mr. Mancini: What is the interest per year that you get 
on that kind of money? Do you have it in a current account? 


Mr. Lehner: We have found it is in very good hands with 
National Victoria and Grey Trust. It depends on the circumstances. 
At present, it is between 10 per cent and 13 per cent. It is in 
treasury bills and different things. 


Mr. Mancini: You would make enough money just from the 
interest on a monthly basis: to cover a lot of the’ fees. 


Mr. Lehner: We do. That is quite true. . 


Mr. Mancini: That fund has a good chance of growing by a 
significant amount even without increasing fees. 


Mr. Chairman: Mr. Mancini, could you please sit closer 
to the microphone? Hansard is having trouble picking up your voice. 


Mr. Breaugh: They cannot pick up your golden tones. 

At the other~end of the scale, is there any need to adjust 
the maximum that is paid out to an individual consumer? Is it 
$3,500 now? Is there any indication that should be altered? 

Mr. Caven: We have never had a claim in the 10 years 
that exceeded $3,500. Using that as factual, I suppose if we 
suddenly had a rash of claims that exceeded it, it should be 
reviewed. That is $3,500 per person. 


Mr. Breaugh: There are not many trips that would be in 
excess of that. 


Mr. Caven: No. 
Mr. Breaugh: eThatevepstal i etruetoday. 
Mra Gaven:) That ris fright. 


Mr. Breaugh: Could you give us some idea of the average 
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claim that would be honoured by the board? What would be a typical 
kind of thing someone would get an award for? 


Mr. Caven: It would be $800 to $1,000. 


Mr. Lehner: It ranges all the way from a deposit of $50 


or $100 to perhaps $1,500 or $2,000. Have you ever determined the 
average? 


Mr. Caven: No. I think it is probably around $800. 
Meee benner: Jf it) is that. much. 
Mr. Caven: That is if you were taking an average. 


Mr. Breaugh: Do we have an idea how many claims would be 
paid in an average year? 


Mr. Caven: Yes. Last year there were 1,572. 


Mr. Breaugh: So there were 1,500 or 1,600 people who put 
in claims and had them honoured for about-- 


Mr. Caven: That is the calendar year 1984. 


Mr. Breaugh: Do you get any complaints from the industry 
itself about the fund? My impression is that most people working 
in the industry are fairly well satisfied with it. It has supplied 
the public with some feeling of security. It is not a great 
inconvenience for those working in the industry. 


Mr. Lehner: No. The fees to be paid by agents into’the 
fund are not so exorbitant that it would make a great deal of 
difference, and it is good protection. It is good for public 
relations purposes to make the consumer feel secure when dealing 
with agents. It has worked quite well. 


Mr. Charlton: Could we go back to the services thing and 
the things that are covered by the fund? I want to refer to an 
issue I raised the.other day when we were being briefed. 


Let us say you have a situation where somebody has bought a 
package tour. He has a departure date, a return date and either 
the tour operator goes under and there is a collapse, or there is 
some kind of screw-up with the airlines or whatever. That person 
does not get home on the day he is supposed to arrive. He is two 
or three days late and there is a loss of wages. Does the fund 
cover something such as that when the contracted date of return is 
not met? 


p.m, 


Mc. Lehner: There are different aspects to your 
question. Suppose you take a situation where a client books a 
flight--I have to branch out a little. If you go to the Caribbean, 
there are two ways of doing it. You can go on a package tour where 
you travel on a set date on a certain aircraft that does nothing 
but transport you and your fellow travellers to a certain place, 
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and you come back the same way. You have a designated hotel that 
the wholesaler reserves for everybody. 


There is another situation where you travel under what is 
called a foreign independent travel arrangement. The travel agent 
makes an airline reservation for you at a certain rate, which is 
sometimes less expensive than the regular rate because you fall 
within certain categories of booking in advance and staying a 
certain length of time, etc. Then, from a catalogue of 
possibilities, he reserves a hotel for you at the other end--in 
Bermuda, in the Caribbean--where you might be the only one on the 
aircratt whos is: stayingstnere. 


Suppose something goes wrong on your flight, being an FIT 
passenger having stayed at the Colony Club in Barbados. You were 
supposed to come back on BWIA and then for mechanical reasons you 
cannot get back for two days. It happens. This is not something 
the compensation fund would be concerned with, because this is 
something that is an airline matter. There might be mechanical 
reasons or there might be security reasons, etc. So this category 
would not fall under the compensation fund. 


If you have a case where you have a plane full of people 
going some place and not coming back, then I think this could be 
subdivided, intowseveral, catecories, If 10,15 clearly the fauktor 
the operator by virtue of the fact that he went bankrupt, then the 
people would be transported home under the auspices of the Travel 
Industry Act, if the necessity arose. 


Again, if-it' is just the:mechanical failure of the aircraft, 
or weather conditions, or something such as that, of course it 
would not come under the act, because that is just one of the 
things that sometimes happens to travellers these days. 


Whatever comes before the compensation fund is very well 
defined. In your examples, the only time I could think of when it 
comes before the fund is if there was a bankruptcy or the 
inability to perform of the wholesaler. 


Mr. Charlton: Okay. Let tus stick to that example. You 


have accepted the claim for the services that were a part of the 
contract--the tour, the hotel services, the flight home, whatever 
the case happens to be and whatever was affected by the bankruptcy 
of the company. Is there coverage for something that is not a part 
of the contract; that is, because the person was late getting 
home, he lost wages, or something? 


Mr. Lehner: No. 


Mr. Charlton: There is no coverage for something like 
that? 


Mr. Lehner: No. Absolutely none. 


Mr. Charlton: Have you looked at those kinds of 
possibilities? 


Mr.aLehner:.« I-thinkwthat.would.besarrathersdisteticutt 
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thing to look at, because then this would come under an insurance 
Situation really. You might want to take out insurance for that 
purpose from whomever wants to sell you insurance for that type of 
thing. But if the fund started getting into these things, it would 
be a can of worms--just too big. 


Mr. Rotenberg: But you could sue your airline 
wholesaler, who is still in business. 


Mr. Lehner: That is a different matter. What I am saying 
is, of course, notwithstanding the possibility of taking private 
legal action. 


Mr. Watson: With respect to the legislation that you 
have, you seem to be reasonably satisfied with it, inasmuch as 
adjustments have been made with the limits and that sort of thing. 


Is there anything from the fund point of view that you would like 
to see changed? 


Mr. Lehner: I do not think I could see anything at the 
moment, because the act is really a living organism. If it needs 
to be changed, it is being changed, as it has been done in the 
past. We try to keep it up to date with conditions as they 
prevail, or the regulations; so at the moment, I cannot see 
anything that-- 


Mr. Watson: You have not had an occasion when you felt 
inhibited to be able to do something because you felt sorry for 
somebody who might come before you and you had to say, "I.would 
like to help you but under the act we are precluded from doing 
that"? : 


Mr. Lehner: There are always cases where somebody might 


say he would like to have this and that, and you might say, "I am 
sorry; I cannot do it." But some of the these requests just do not 
fall under the act. They should not even be made in the first 
place. 


It is not only my feeling that the fund works quite well. I 
am only one person. .The representatives of the travel industry and 
the various associations seem to be quite satisfied with the way 
things are going. 


Mr. Watson: Let us take last year's claims as an 
example. You use the figure of some 1,500 claims. Can you give me 
the categories of those claims? How many would have been because 
of a bankruptcy? 

Mr. Lehner: Probably most of them, were they not? 

Mr. Caven:. Yes. 

Mr. Lehner: I think the vast majority. 


Mr. Caven: I would say 99 per cent. 


Mr. Watson: So the time that was spent on some of these 
services would be very rare. I was going to deal with the one per 
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cent. What action would your fund take against the member? Would 
there be a specific assessment because you judged that the fund 
should cover and the fellow was not bankrupt? Do you go back to 
your member agency to collect? Do you have any powers to collect? 
Do you have power to say, "If you cannot pay up, we will cancel 
your licence’? 


Mr. Caven: I think that is pretty well covered in the 
regulations under the claims section; that is, subsection 15(1). 
The travel agent can only refuse when he has legal justification. 
Tf he has no legal juetificavcion LO cretuse "CO adjust “Or refund, or 
whatever the case may be, then the fund will protect the consumer. 


Under the subrogation rights, we will go back and collect 
from the travel agent. In 10 years, I have one pending now. I 
think that is the first time we have actually had to go back to 
ey to collect from a travel agent who refused to reimburse his 
Clients =” 


Mr. Watson: It that 18 all“that’ ts “involved, “it *is not 


worth dealing with. 
Mr. Cavern: [lt fis “a reabrraricy. 


Mr. Watson: What powers do you have? We have the fund on 
one hand and we have the minister on the other. For clarification, 
who gives the agent his licence? Is it the ministry? 


Mr. Caven: Yes. 

Mr. Watson: Is that the director? 

Mr. Caven: No. I do. The registrar does. 

Mr. Watson: The registrar gives the licence. 


Mr. Caven: I would have to propose to revoke his 
registration. 


Mr. Watson: If the fund said it will pay and the whole 
industry should not have been responsible, but rather this one 
individual, what power do you have to revoke that licence? Can you 
hold that over an agent's head and say, "You pay up or else"? 


Mr. Caven: Yes. Naturally, we would review it with our 
legal section to make sure we are on good, firm ground. If it is 
confirmed that we have a legal claim back against the registrant 
or the participant, we would give him his option, ''Please settle 
or else."' If he does not settle, he leaves me no choice but to 
suspend him--I also have the power to suspend--and propose to 
revoke his registration at the same time. 


Mr. Rotenberg: What is his recourse to an appeal 
procedure from that ruling of yours? 


Mr. Caven: It is through the Commercial Registration 


Appeal Tribunal. He has 15 days to appeal the decision after he 
receives it. 
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Mr. Watson: How much of a watchdog function do you have? 
Mr. Caven: Considerable. 


Mr. Watson: Do you suspend licences never, often or 
seldom? 


Mr. Caven: We certainly suspend them. I suppose it 
depends on your definition of frequent. Often just the threat, 
shall we say, or the advice that unless they adhere to the act and 
regulations, it will result in a suspension, brings them to terms 
in a hurry. If it does not, we will be very happy to oblige by 
suspending them and proposing to revoke. 


Mr. Watson: I suppose from your point of view it is a 
financial responsibility. 


Mr.-Caven: Finance plays a large part in our monitoring. 


3210)... 


Mr. Watson: How do you determine when an agency has 
financial accountability? Do they renew every year? Do they send 
in financial statements? 


Mr. Caven: We have a team of auditors financed by the 
compensation fund that is continually monitoring financially all 
registrants it requires financial statements. We have the agencies 
that are in good order file their year-end financial statements 
probably once a year. If there are grounds, of course we will be 
in to see them-quite frequently. 


All new registrants are visited in their third month of 
Operation, again in their sixth month and again at their first 
year-end. From there, it depends how the first year goes. It is a 
continual financial monitoring of the registrants. 


Mr. Watson: Are those people employees of the fund or 
employees of the ministry? 


Mr... Caven; They are employees of the fund. They are on 
contract to the compensation fund and the fund pays it. 


Mr. Watson: Are they full-time or do you contract with 


certain auditing firms? 


MrosCaveneu Ll. aseCOnLractledsoOut.a!tarSwaecontracec 
outside of government, but it is full-time. 


Mr..Watson: Is ituby firm or by individuals? Dojyou 
contract with Thorne Riddell-- 


Mr. Caven: We contract with a firm. 
Mr. (Watson: .It.is mot. contracting with individuals, 


Mr=iCaven:sNow ltdissa-fircm. of.chartered accounants. 
They have been doing it for about four years. 
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Mr. Watson: How successful is that in protecting the 
fund? 


Mr. Caven: It has been very successful; otherwise, you 
would not have the industry backing the cost of it. They are the 
ones who have to recommend to the board of trustees. It does not 
mean the board has to agree with them, but they make a 
recommendation to the board of trustees that it put these people 
on contract. It is usually recommended at least once a year, at 
the end of each contract year. The industry would not spend that 
kind of money, which is their money, unless they were satisfied 
wehbe a6. 


You will never prevent financial failures, but you can cut 
them off at the pass. In other words, you find out when they are 
only $10,000 or $15,000 in the hole rather than stumble on it when 
they are $50,000, $60,000 or $75,000 in the holes Ttatsoiar better 
protection and you can move much more quickly with the resources 
behind you. If there is a disaster, you can have qualified CAs 
there in an hour if necessary to assist in the wind-down of a 
bankruptcy or a cease to operate. 


Tnttmaveien there often weano) bankruptcy.) That fisiionenor ithe 
problems at the early stages. The clock is running and you must 
make some hard decisions very early in the first 24 hours. There 
are the people who are already out and the people who are leaving 
tomorrow. You have already frozen their assets, whatever they be. 
A lot of decisions have to be made in the first 24 hours. Having 
the services of a CA seven days a week, 24 hours a day is.a big 
asset. 


Mr. Watson: As registrar, you have the power to freeze 
assets and that kind of thing. 


Mr. Caven: Yes. 


Mr. Watson: As the compensation fund, when you are 
freezing the assets which hat are you wearing? Is it all the same 
nator 15. 1ba aot rerent sonel ss 


Mr. Caven: No. I am always wearing the ministry hat. I 
am not a member of the board of trustees. I attend the meetings, 
but I am not a member of the board. I am the registrar or 
administrator of the act. 


Mr. Simpson: Could I give a scenario that might join the 
two together? 


Mr. Watson: Yes. I would like to know where the director 
and registrar fit in. 


Mr. Simpson: If you have what looks like a major 
failure, a lot of considerations come together all at once. I 
Suppose this is where I have helped to play a role. Let us ignore 
a situation where we have to retrieve passengers from a far-off 
destination. We have a failure. Typically what happens--and this 
is something that has not been brought out--is that this fund is 
not so much a financial insurance fund as a trip assurance fund. 
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The concept was that if you lose your money, we will give 
you back your money. The approach now is to see that people get to 
their destinations unaffected, as much as possible, because that 
is important. It is their holiday. In the event of a failure, as 
Mr. Caven says, the first 24 hours are vital. It goes something 
like this: Secure the property, literally. Secure the premises, 
get your hands on the records, get your hands on the booking 
sheets, get your hands on the employees in the agency. Secure the 
situation so you can find out what is happening. 


As a trip assurance scheme, three elements come together. 
The registrar is sitting there with his knowledge of the state of 
affairs, because the accountants and inspectors have looked at the 
books and established that there is a problem. The travel industry 
compensation fund stands available to make the financial 
commitments to see people can proceed to their destinations. 


In other words, it is up to the board of trustees to 
authorize payments to hotels and airlines. In other words, they 
may be asked at that stage to make financial commitments. Through 
another group, which is loosely called the emergency committee, 
the industry as a collective effort will send in a number of 
volunteers to literally man the phones and make the arrangements 
for these things to happen. 


The registrar is there with his stock of knowledge of the 
situation and the tools he has. He will probably have frozen the 
bank accounts; he may have suspended the registration. The 
compensation fund is there and ready to be available to provide. 
the financial commitments. | 


We have conference telephone calls. We get together. A 
subgroup of the board might get together. The industry people--the 
emergency committee--will come in, man the phones all night if 
necessary to reorganize trips, find alternatives and things like 
that. It all comes together at a time when there is a need for 
something to happen. It is a remarkable situation. 


I am pretty objective. I stand back from it and watch this 
thing work. It is really quite- remarkable. The consumers get their 
holiday. That is the great thing about it. The attempt is made to 
get them to their destination to exactly the same hotel as they 
wanted to go to, on the exact same plane they were going to take. 


You talk about people not getting back. I have seen some 
remarkable situations over the years when we have had problems 
where airlines have come to the fore and offered seats. "Hey, I 
have 80 seats out of San Juan on Sunday. Do you need 80 seats? You 
have 80 seats."’ It is a remarkable industry from that point of 
view. That is how it works. 


Mr. Rotenberg: Just a couple of follow-ups. You said 
before that you put pressure on aah or wholesalers when things 
do not happen. Amplify that. Is that in a situation where somebody 
came back and complained to you about lack of accommodation? What 
do you do when you say you put pressure on people to adjust? 


3:20 p.m. 
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Mr. Caven: It would probably arrive on my desk as a 
complaint. You would contact the travel agent as a courtesy 
because it is likely that the problem is at the wholesaler end. 
Then you contact your wholesaler. If it is a major event and more 
than one or two complaints, you will have the wholesalers in and 
ask what is going to be done. In other words, you discuss the 
probiem and what is going to be done ror the people who had the 
problem. 


One of the concerns I always have is that is fine and those 
things will happen, but what about this week's departure and next 
week's departure? I think a big part of our job is to irom out the 
future trips, not only the ones that went sour but also the ones 
down the road. We have to impress on them that they have business, 
legal and contractual commitments. They have obligations under the 
act and regulations. That is what I would call pressure. In other 
words, you are laying out the facts to them, the rules of the ball 
game, and they must adhere to them. 


Mr. Rotenberg: Let us take the case you were talking 
about. You go down to whatever island it is and you go to a 
high-class hotel and you have the option to get accommodation in 
some sleazy rooming house. You come back and the fund will not pay 
for that. But you say, "I paid $800 for myself and $800 for my 
wife for a week at this hotel and I really got much less in the 
way of accomodation." Have you been successful in those cases in 
having the wholesaler refund some money to the clients? 


Mr. Caven: We had a very recent case you probably read 
about. You read the first parts; you never read the good parts. 
The Cuban government closed a hotel in early January. It was 
certainly in the Toronto papers. They closed one of the hotels for 
sanitary and many other reasons. We were in touch with the 
wholesaler immediately. Alternatives were provided at once for the 
next group travelling and refund adjustments have been made to all 
the passengers who suffered when they went on the trip. 


Mr. Rotenberg: What percentage of people who in your 
opinion have legitimate complaints do get some refund adjustment 
from the wholesaler? Just give me a rough idea. Is it a majority, 
some, a few or almost all? 


Mx e.Gaven:, eh think it “isiprobablysasihighsas(90 oper ,cent 


if they are legitimate complaints. You get the type who will 
comp lain-- 


MrennOcenDpe rors el understand. 


On an entirely different topic, we talked about the fee to 
the fund. My understanding is that a number of years ago, when you 
first got into the travel agent business, every agent had to be 
bonded. 

Mr. Caven: Correct, 


Mr. Rotenberg: You have abandoned the bonding. 


Mr.oGaven:nYes:. 
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Mr. Rotenberg: There are two aspects of this. The 
bonding company did its own investigation and gave you some 
assurance of the financial stability of the agency, or at least 
that is what a bond is supposed to say. You have replaced that 
with your own inspectors. 


Is there a comparison from the agent's point of view between 
what he is paying into the fund and what he would have paid to the 
bonding company? I understand those bonds were pretty expensive 
when they were around. 


Mr. Caven: Towards the end, the bonds were very 
expensive, because of the experiences the insurance companies were 
having. When they first got into the market, they had no way of 
knowing what to charge. There were no actuarial figures and the 
rates on the bonds continually increased. For most agents, the 
poent to the fund has been cheaper than what they were paying 
or the bonds at the end. 


Mr. ROCenbpere aalnatl si setne question lewanted tovask you; 


Mr. Caven: That has not cost the average registrant any 
additional moneys at all. 


Mr. Rotenberg: From your point of view the fund is much 
better than bonding, and from the agent's point of view it is much 
better. From the public's point of view it is obviously much 
better because you have a progressive, sympathetic government 
organization rather than a lousy insurance company looking after 
the claim. | ; 


Mr. Caven: The insurancesdid motecover «ita That. 16, the 
trouble. 


Mr. Rotenberg: The bond covered a certain amount of that. 


Mr. Caven: Peanuts, though. What does a $5,000 bond do 
for you on -a $200,000 loss? 


Mr. Rotenberg: Towards the end, though, you required a 
bond of much more than $5,000. 


Mr. Caven: The maximum was $25,000. 


Mr. Rotenberg: The maximum you required for so much 
business was $25,000? 


Mr. Caven: For example, Sunflight/Skylark cost the fund 
$3 million. Their bonds were $25,000 each. 


Mr -ROCeDbDeLes ein EOba Lt 


Mr. Caven: Yes; so the bonding with the fund did not 
make much sense. Insurance companies, with due respect, were not 
doing any investigation. 


Mr. Rotenberg: I had the impression you had raised your 
bond limit considerably towards the end. 
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Mr. Caven: No. That was proposed. I met with the 
Insurance Bureau of Canada. The bottom line after meeting with 
them was that they would raise it to whatever we wanted, but we 
might have something like 15 agencies in Ontario who just would 
not write the bond. 


Mr. Edighoffer: What is the annuai cost of this to the 
fund? 


Mr. Caven: Nothing. 


Mr. Simpson: What does the fund expend on the 
inspections? 


Mr. Caven: We are budgeted at $150,000 per year. 
Mr. Chairman: Mr. Lehner, you wanted to add something? 


Mr. Lehner: I will just add a funny little sidelight on 
the question of bonding. As travel agents, we lost money on a 
bonding company because Pitts Insurance Co., from whom we bought 
the bond, went bankrupt. We had to buy another bond. 


Mr. Chairman: Mr. Charlton, I think you had a question. 
Mr. Charlton: No, it has been answered. 


Mr. Chairman: Is ‘that! it; Mr. Rotenberg?) Back to Mr. 
Watson. - 


Mr. Watson: Do you track down the people who want to 
make claims, or do they have to make claims to you? I am thinking 
in terms of a class action type of thing. Do people actually have 
to make the claim to you? I guess if you lost money you would. 
What I am saying is that if a company goes bankrupt, we assume 
that everybody who is on the trip is going to make a claim. Do 
they have to make the claim individually or do you contact them? 


Mr. Caven: They have to do it individually. The normal 
process is that the bookings were made through their travel 
agents; so, of course, they go back to the travel agent. He is 
well aware of what they have to do, and either he has the claim 
forms right there or he will give us a call and we will send them 
out direct to the client or to him, whichever he wishes. But the 
claims have to be filed with us; we do not look for claimants. 


Once a file is opened, we will pursue claimants for six 


months and 12 months sometimes because they do not submit the 
documentation we require. 


Mr. Watson: Is there a time limit requirement? 


Mr. Caven: They have to file within six months of the 
cease to trade. We feel that is a reasonable time. Again, the 
board of trustees does have the power in unusual circumstances to 
grant an extension on the six months. We feel the six months would 
be normal time for somebody to commence a filing. It does not have 
to reach the board within six months, but they have to start the 
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filing with us within six months of the failure of the registrant. 


Mr. Simpson: We are pretty well satisfied that claimants 
get their refunds. We do not think people are lost in the shuffle 
in Ontario and fail to get their refunds. All kinds of people 


point them in the direction of the compensation fund, as Mr. Caven 
says. 


The exemption power we have for the six months, because this 
is my pet clause, is really well designed. It is well understood 
by the board of trustees that if somebody somewhere, say some 
elderly person or disadvantaged person, did not happen to hear 
about the time limit and for some reason missed out in getting his 
claim in, he will be taken care of. 


The six months is designed to put some discipline into the 
system, because if you are in a big situation, you want to pay out 
the money. If it were a very large situation, you have to have 
some discipline to get everybody going. 


Mr. Lehner: Unlike the travel agent who forgot the 
application in her desk, which we do not consider because it is 
not a consideration for an extension if a travel agent forgets to 
send a claim in and has it in her desk. That is her problem. 


Mr. Simpson: That would be the travel agent's claim, not 
the consumer s. 


Mr. Lehner: Yes. 


£3:30 p.m. 


Mr. Watson: The principle of this fund has been used as 
an example, particularly for some of the funds that have been set 
up very recently in agricultural products, the ones for meat and 
grain storage. I think we probably have dealt with as much as you 
panrell me, but.the problems there, are in, this licensing 
procedure. 


If you are going to turma person down from getting a 
licence because you do not think he is tinancially viable, that is 
kind of dicey. How do you turn a person down? Do you have 
0 alee that say they must have so much equity? How do you do 
it 


Mr. Lehner: A person is not necessarily automatically 
turned down because it is not viable, but the record of a person 
Or a company is examined. Pretty well anyone who applies is 
accepted as a registrant. Am I wrong in saying that? 


Mr. Caven: No. At the start I think it would be very 
difficult to turn anyone down on a financial basis. If the person 
has a track record where we had put that person out four years ago 
for a criminal offence or something, and our little bells ring, I 
will certainly not let him back in. However, we are talking about 
financial matters. They would not be turned down on the initial 
application, but if they have been running for a year and we have 
done three financial inspections and their working capital deficit 
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is about $30,000, I think we would have grounds to propose to 
revoke them unless they come up with additional capital. 


You do not automatically revoke or suspend them. You have a 
meeting. You have request letters go out from the accountants. 
They have lots of warning ahead of time. Finally, we have a 
meeting with them and say: "You have to do something. You are 
running $30,000 in the hole. A good percentage of that is probably 
consumers' money. You are living on your cash flow. Either you 
inject new capital or give us a voluntary termination and fold up 
your tent and get out now." 


If he flatly refuses to fold up his tent or inject 
additional capital, I have no choice but to suspend and propose to 
revoke, based on financial considerations. We will go to the 
tribunal if he asks for a hearing and base the whole case on 
financial considerations. 


Mr. Watson: It seems to me that people have a habit of 
going bankrupt at the right time, just after they have taken the 
order for a big tour. In the case of an agricultural product, it 
is just after they have had a truckload of cattle come in and 
before they have sent out the cheques. I guess travel people would 
not do that. 


Mr. Caven: That is where you must have continual 
monitoring. You must have continual contact with your trade 
associations because I do not imagine that business is much 
different from travel; you pick up a lot of information on the 
street. A lot of it is rubbish, but if there is amy smoke at all 
you should be looking into it. 


By continual monitoring you can see the start of trouble 
with an agency. We have some that are filing financial statements 
with us every month. That gets rather expensive for an agent, but 
it is one of two things. They say they are going to be able to 
turn it around and perhaps they have shown a slignt improvement, 
but we watch them very closely and, if it gets any worse at all, 
we have to pull the plug. They have to file a financial statement 
with us every 30 days. If they get a little better, we can move it 
to quarterly reporting, then to six months and so forth. 


Mr. Watson: That activity has nothing to do with the 
fund. 


Mr. Caven: No, it does not. It probably indirectly helps 
to protect the fund. 


Mr. Watson: However, that kind of activity would not 
come to the trustees or the board. 


Mr. Caven: They pay the bill and we do the work. 


Mr. Watson: Do you have hearings about claims? I assume 
most of these claims are settled through the mail. 


Mr. Caven: The claims may come to us by mail, but the 
actual claims have to be presented to the board of trustees and 
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the board meets every two months. The actual claims go before the 
board of trustees. 


Mr. Watson: Who takes the claims to the board? 
Mr -Caven sr do, 


Mr. Watson: You have a group of claims and say, "These 
result from the bankruptcy of XYZ travel agency, and therefore we 
think they should be paid." 


Mr. Caven: That is right. They meet the regulations and 
the requirements. They review them. 


Mr. Watson: Does an individual claimant ever come before 


the board? 


Mr. Caven: No. If the board turns down his claim, an 
individual does have the right of appeal to the Commercial 
Registration Appeal Tribunal. In other words, if the board turns 
down a claim, it has to give a written reason for the turndown and 
that claimant has the same rights as a registrant to appeal and go 
to the tribunal. 


Mr. Watson: Has that ever happened? 


Mr. Caven: Yes. For a while we averaged about 12 to 15 a 
year. Now we have so many precedents set that usually after they 
have appealed, if you draw previous precedents to the attention of 
their legal counsel, they often withdraw. Both consumers and trade 
people have gone to the tribunal. 


Mr. Watson: So the appeal from your fund is to another 
Btibunal, not to the minister? 


Mr. Caven: No. It is to the Commercial Registration 
Appeal Tribunal. 


Moe Wacson.-lhat! isa “Pittle ditferent “from most’ of tthe 


boards we deal with. They tend to be the end of the line, except 
for the minister. 


Mr. Charlton: We have discussed that issue twice now, 
where individal consumers are making claims. There is one obvious 
exception to that, and that is the situation you described before, 
where the three parties come together to deal with a stranded 
group when a company collapses. 


The group is already on holiday and the fund is making its 
financial commitment. You are seizing the premises and the 
emergency committee is coming in and making the arrangements, so 
funds have been expended from the fund without applications being 
made. When those people get back, do they have to sit down and 
make individual applications in that kind of case? 


Mr. Caven: No. That is covered in the regulations, where 


the director and the board may act, where passengers are stranded, 
to alleviate their suffering, etc. We feel that is rather 
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important because, say in Jamaica, a hotel manager is very quick 
to pull the in-house passenger into his office and say: "That 
coupon you gave me when you arrived is worthless. You now owe me 
$900 for your hotel room."' We guarantee each of the hotels full 
payment and tell them to leave the passengers alone. 


Interjection: A lot of passengers would not even know 
something was happening. 


Mr. Caven: That is right. In many cases I do not think, 
until the passengers get home, they are even aware of the trouble, 
but the drums beat very quickly in the industry and the hotelier 
knows in a hurry. He knows within about 24 hours, and one of the 
things that has to be done in the first 24 hours is to get telexes 
and cables out to every single property where we know there are 
in-house people. 


Mr. Chairman: Could I have one question? We have been 
all around it so you may have answered already. In the situation 
where Cuba closed a hotel and there were a couple of hundred 
people involved, you jumped in. It may or may not have been a 
compensation situation, but it was an emergency situation. You 
also have outlined where you police and pull the plug on various 
agencies. 


Does the board get involved in the situation where there are 
complaints coming in about one agency continually overbooking, or 
people arriving and there being no hotels? You get a constant 
group of complaints and you say, "Sorry, you cannot go on." It is 


not a proper claim, but it ig a complaint. Do you as registrar do 
anything about that, or does the board? 


3:40 p.m. 
Mr. Caven: I do as registrar. That has nothing to do-- 
Mr. Chairman: Do you go and have a talk with them? 
Mr. Caven:, With the board? 
Mr. Chairman: No. Would you have a talk with that agency? 
Mr. Caven: Yes. We would have a meeting. 
Mr. Charlton: He does not go, he summons them. 
Mino yGaven: “res. You ‘come Co me. 


Mr. Watson: I like that expression, "We will have a 
meeting now," but I bet I know whose office it will be in. 


Mr. Caven: Unless I think you are going to run with the 
books. Then I will come to you. 


Mr. Chairman: What happens if it is a normal size of 
agency and you have had six complaints over the past year about 
the same type of thing, that once people are there they are forced 
into alternative accommodations? Where are your teeth? What do you 
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say to them? Do you say: "We are unhappy with you. We are getting 
too many complaints"? What do you do then? 


Mr. Caven: Again it would require a meeting with the 


registrant and it would depend. Is it just unfortunate that 
registrant has hit a bunch-- 


Mr. Rotenberg: Bad luck. 


Mr. Caven: No, more than bad luck. Wholesalers get into. 
difficulty. We have had a lot recently. I mentioned Cuba. That was 
Mickey Mouse compared to the Dominican Republic in the last two 
weeks, on which we pulled in all the wholesalers. That broke on a 
weekend. I had every Ontario wholesaler in our premises, in our 
offices, on the Monday to discuss the problem. There was nothing I 
could do about the number of people who were down there. I knew we 
would hear from them when they got back, but I also knew there 
were four planeloads going the next weekend and four the next and 
the next. 


That is a big part of the job, to make sure this will not 
keep reoccurring. I would ask: "What are you going to be doing, 
Mr. Wholesaler? You have your contracts with the hotels. Somebody 
is at fault. Either it is the hotels that are at fault or you are 
at fault, or a little of both, etc. You cannot keep sending 
vacationers there knowing they will end up on the beach or in some 
squalid accommodations." 


Mr. Mancini: Hugh O'Neil was there while all this was 
happening, and he said he spent the last two.days of his vacation 
making calls all over the place. 


Mr. Caven: The Globe and Mail quoted him. I have not 
heard from him. 


Mr. Chairman: That is the situation when you can 
establish that a fellow has been unlucky; ne happened to have come 
in contact with two or three bad wholesalers or he kas had some 
bad luck. But after half a dozen complaints about places all over 
the world--one from’‘Italy, another Greece, a couple from the 
Caribbean and from Mexico and so on--what do you do to them when 
you cannot lay it off on a wholesaler? What is your procedure? 


Mr. Caven: First, you would have to ask what he did with 
the six, eight or 10 complaints. Did he resolve those 
satisfactorily with the clients, and was it done fairly speedily 
Or was it dragged out? Did we have to come down on him six months 
later because he still had not given them any satisfactory answer? 


Mr. Chairman: Presumably it is the latter, because you 
have all these complaints. If he dealt with them speedily, 
presumably the complaints would not have reached you. 


Mr. Caven: Not necessarily. People will complain today 
and send me a copy at the same time and then call me in five days 
and ask if I have it resolved. They feel we are going to be able 
to resolve it immediately. That would be one factor. 
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If he continually had problems, we would have to review the 
seriousness of it. If we thought there was any misleading--more 
than just advice--advertising perhaps, misleading in his contracts 
with the public-- 


Mr. Rotenberg: Or just a poor businessman. 


Mr. Caven: With a poor businessman, you are going to 
have trouble. If he is just making poor decisions, I would want to 
be able to find something more than just poor business decisions. 
Then we would have to do a proposal on him to revoke his 
registration. 


Mr. Chairman: Does that involve the type of thing where 
they book you a flight down to X and another to Y, but then your 
return ticket is from X back home but there is no connecting link 
from Y back to X. When it is that kind of sloppiness, do you look 
into that kind of complaint? 


Mr. Caven: We would look into it. Using that scenario, I 
would say to the agent that he should reimburse the client 
immediately for whatever he was out to get from X to Y. He should 
not drag it out and should give a full refund for whatever the 
person is claiming. The agent may say the client flew first class 
when he did not have to, and that it is tough luck, but I would 
say: "You reimburse him for whatever he was out. You goofed." That 
is the bottom line. I do not think he has any argument. If he has 
errors and omissions insurance, that is fine, but meanwhile he 
should settle quickly with the client. 


Mr. Rotenberg: If that happened a number of times with 


the same agent, you would drag him in and say, "Clean up your act 
or else." 


Mr. Caven: Yes. We would also start looking at other 
things. We would probably review the financial aspects again. 
Usually there is more than just one thing. 


Mr. Rotenberg: I do not know whether you get into this 
or not, but some airlines and travel agents have certain 
sweetheart deals with airlines. The ticket is so much for the 
refund part of the commission, or the airlines pay extra 
commission and then refund it and so on. This does go on. Is it 


illegal as it is in my business, the insurance business, to refund 
commissions to a client? 


Mrs sGaven: o1 t:is+al Lezal under.the-alrlinescontract. It 
does not come under our act. It is under one of thé resolution 
numbers of the International Air Transport Association contract. 
They are not permitted to do that. 


Mr. Rotenberg: When that has allegedly happened or when 
an airline has a published rate but gives certain travel agents 
special deals or extra commissions, and that is passed on and some 
travel agents put through a deal to go to X where other travel 
agents cannot get you, that is none of your business. 


Mr. Caven: Not as long a consumer does not get hurt. 
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Mr. Rotenberg: I see what you mean. Some consumers may 
get hurt because they cannot get the same deal, but that is not in 
your scope. 


Mr. Caven: I cannot get into that. end of it. 


Mr. Mancini: I want to go over some of the questions 
already asked. I was not quite clear about the answers on the 
problem that happened in Cuba or the one in the Dominican Republic 
a couple of weeks ago. I am not clear what your role is after all 
is said and done. Would you please go over that again? 


Mr. Caven: Ontario consumers are suffering. They have 


paid for a vacation they did not receive in full as per contract. 
What is the reason? In Cuba the hotel was closed. 


Mr. Mancini: Was that done on the spur of the moment? 


Mr. Caven: That is the story we are getting out of Cuba, 
Somebody claimed they went to the Cuban authorities about health 
reasons and it was closed very quickly. We will probably never get 
a full answer on that. It was closed and then cleaned up within 
about a week. It hit the press here on, say, a Monday or Tuesday. 
It was rather stale-dated at that point because the hotel had 
already reopened the previous Sunday. 


The problems were for the previous week or 10 days. Our 
concern was, were they going to be using this property? What were 
they doing for the passengers? What were they doing for next - 
week's .flight that was going there? They had 180 passengers for 
that destination. If you have a hotel problem, you may. have to 
Switch it, whether it be Cuba or the Dominican Republic. We have 
Oversales in the hotels in the Dominican Republic. Some of the 
hoteliers have admitted it. They have contracted for more rooms 
than there are in the hotel. 


3:50 p.m. 


Mr. Mancini: What did you do for those consumers when 


everything was overt, when they got back and did not have their 
Erip? 


Mr. Caven: We did not have to do anything for the Cuban 
ones because the wholesaler is settling with every single one of 
them who had a complaint. Fortunately, he carries insurance. He is 
settling whatever the claims are, as long as they are within 
reason. If they get ridiculous, then he will have to argue with 
the insurance company, but he took a positive approach. 


When the next group went down, they also sent somebody down 
from the Toronto office. They interviewed every single person who 
was at the resort that week and they even had some of them 
interviewed by the media on their return to say it was cleared up. 
That was their side of the story. 


On the Dominican one we are still-- 


Mr. Mancini: What do you do then? Do you make a notation 
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Mr. Caven: Sure. We keep a continual ongoing file on 
that tour operator. In other words, if I had a complaint from five 
or eight years ago regarding that operator, I would be able to 
tell you about it. 


Mr. Mancini: When would you decide whether it was time 
to call in the operator to review the company's licence? 


Mr. Caven: After we met with him, if the next week the 
same thing happens and the following week the same thing happens, 
then we would have him in very quickly. He is obviously ignoring 
everything, continuing to take people down there, knowing full 
well’ there are no accommodations for them. We would be forced to 
suspend him. 


The suspension power is a big thing. There is an appeal on 
the suspension, but the suspension stays on for 15 days. If you 
suspend a tour operator for 15 days, he is almost out of business. 
That is quite an awesome power. We cannot throw it about, but it 
certainly catches their attention. They know they have to listen 
to what we are saying. That is what we were impressing on all of 
them in regard to the Dominican Republic situation. We did not 
want to see any more groups going out of here, then finding half 
of them had no hotel accommodations. 


If they have to have alternatives, that is fine, but tell 
the passengers before they leave. Do not hand them a letter after 
they are already on the aircraft, saying: "Sorry, Mr. Brown, you 
thought you were going to Holiday Inn. You are now going to 
faraway shores somewhere else." You have to tell them in advance 
and tell them what the alternative is. If they do not wish to 
accept the alternative, you must give them a full refund. 


Mr. Mancini: Just to change the tone of the questioning, 


how big is your office? How many employees look after this 
legislation? 


Mr. Simpson: I can tackle that.. It is not the easiest 
thing to answer because the division has 142 people. 


Mr. Mancini: For the travel industry? 


Mr. Simpson: Now IniMo. Caven,s.own,office, if you count 
warm bodies, there are five. I am trying to remember if they are 
full-time or part-time. There are five people in Mr. Caven's 
office, but he is supported Ly legal counsel which serves 
everybody, central registration which serves everybody, the 
complaints office which serves everybody, the investigation branch 
and the field staff. 


He draws his resources from all over the division. Without 
belabouring the point, whenever there is a problem, we draw on the 
compensation fund people and the industry volunteers. So it is not 
a finite figure. Whatever he needs, he gets. We have the outside 
auditors as well, the auditing firm that on the spur of the moment 
can throw five people into the breach. 
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Mr. Mancini: Do you have any outside contracts with 
other people to come in and help? Do you have a legal firm on a 
contractual basis or a consulting firm or anything like that on a 
contractual basis? 


Mr. Caven: We do not. The board of trustees has its own 


legal counsel. | 
Mr. Mancini: Who would that be? 
Mr. Lehner: We have the firm of Elkind and Lipton. 
Mr. Mancini: Are they on retainer? 


Mr. Lehner: They get paid for whatever they do on a fee 
basis. 


Mr. Mancini: For services provided. How much in dollar 
amounts did they provide in services last year? 


Mr. Lehner: I will have to ask the registrar how much in 
dollars, but one would have to put this against how much they 
brought in. Through the services of our legal counsel, not only do 
we sometimes saving considerable amounts of money, but we also 
recoup money that might go to a bank or other sources. By availing 
himself of all the resources there are of a legal nature and 
pursuing the cases on hand, he is able to bring back into the fund 
amounts of money we would not get otherwise. 


. We had a case recently where we were able to retrieve almost 
$1 million. Maybe the registrar can enlarge on the exact 
circumstances. Whatever he gets, he certainly earns. I cannot give 
you an offhand figure. Maybe the registrar can. 


Mr. Caven: The amount of use varies. Last year, because 
it was fairly heavy, it was probably about $150,000 in legal fees. 


Mu.» Mancini: Docs, ithat rego .toethe firmisor is: there tone 
particular lawyer from the firm attached? 


Mr. aGaven: gbewegoes Co tthe ofiirm. 
Mr. Mancini: How was the firm chosen? 


Mr. Lehner: It was chosen at the ministry's level, if I 
remember correctly. 


Mr. Mancini: The ministry said, "These are the people 
you are working with, thank you very much." 


Mr. Lehner: I will let Mr. Simpson explain. 


Mr. Simpson: The board started its work in 1975 when the 
act was proclaimed. The first significant legal issues came up in 
Sa76-77. 1 asked around the office at that time. I said, "Who is'‘a 
very rough and tough commercial litigation firm?" This firm was 
identified as a very aggressive commercial litigation firm. There 
are two partners in the firm and both were known to our people in 
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the office. Michael Lipton is our counsel. We asked Mr. Lipton if 
he would look at some stuff for the board of trustees. He did the 
work for the board and it has been satisfied. 


Mr. Mancini: Over a period of years. 


I cannot remember--I am going to ask our researcher--whether 
any information was given to us about the yearly expenditure Lon 
the compensation fund board of trustees or for the agency. Did you 
provide a yearly global figure for us, John? 


Mr. Eichmanis: I do not recall anything offhand. Is 
there something in here? No, I think there were just the per diem 


rates for the members. All the other services, such as payments 
for the trustees, come out of the fund itself. Everybody who works 


for the fund is paid by the fund except for the members who get a 
per diem... 

Mr. Mancini: If you spent $150,000 last year for lawyer 
fees, how does that fit into your global budget in running this 
agency? What was the total budget? 

Mr. Lehner: I do not think you can speak about a budget, 
because you do not know what is coming up. You have to deal with 
each case at the time. 


Mr. Mancini: Can you give me a rough estimate for last 
year? 


Mr. Lehner: We can only give this in restrospect and not 
in'advance, as a budget. 


Mp. Mancina: Certainly. 

Mr. Simpson: About $250,000. 

Mr. Mancini: You spent $250,000. 

Mr. Caven: That is the fund. 

Mr. Lehner: The fund did. 

Mr. Caven: The government's cost was $6,000. 


Mr. Lehner: Are you speaking about money we spent last 
year for auditors, legal, etc.? 


Mim Mancini: The whole works; the whole shebang. 


Mr. Lehner: It 425-3250-000. 


Mr. Mancini: That comes from the fund paid by the 
industry? 


Mr. Lehner: Yes. 
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Mr. Mancini: Do you think it is appropriate to give one 
firm $150,000 a year in work? With the struggling lawyers we have 
these days--I have some Conservative colleagues who speak very 
eloquently about struggling lawyers, and I take their case 
seriously--would it not be better to split it up when we get into 
these high figures? That is a lot of money. I do not know. 


Mr. Lehner: Perhaps Mr. Simpson wants to reply to that. 


Mr. Mancini: If this firm ever folded, you would have 
somebody else. I know that is extreme and they probably will not, 
but the lawyer in that firm who has been doing this work might 
start up his own firm or something. 


Mr. Lehner: From time to time the board of trustees 
looks not only at alternatives but also at backups because it 
would be well to have a backup. As in any other commercial 
situation, you are in a bit of a quandary. There are not many 
small cases on which you could have a young lawyer cut his teeth. 
If it is a young lawyer and it is an important case involving $l 
million and you lose the case, you have lost $1 million. 


Over a period of time the firm has proved itself invaluable 
to the board because it has picked up a great deal of knowledge as 
to how the industry works. It is a complex matter, and it is 
difficult for an outsider to penetrate until he has worked with it 
for a considerable period of time. It is like anything else. I do 
not know how well the fund would be served by jumping around too 
much. 


Mr. Mancini: I am not suggesting you jump around. I want 
to make myself clear. In no way do I dispute the effectiveness of 
the firm. As you have told the committee, they have done a very 
good job for you, and we accept the evidence you give us. However, 
we are giving one firm $3,000 a week. 


I am not saying you should go out and say, "We are cutting 
you off," or anything like that. We do not want to risx the big 
cases, as you have suggested. But in smaller cases I think it 
would be fair to the general public and to the law industry as a 
whole to spread some of this around. 


Mr. Lehner: You are quite right, and the board is 


contemplating doing that and looking at alternatives. If both 
gentlemen, God forbid, were killed in a motor accident, we would 


be stuck. A bit of backup would behoove us well. We are talking 
about that type of thing. 


Mr. Mancini: It would be good for the board too, because 
it would be above any type of criticism if that were done. 


Mr. Lehner: Absolutely; I agree with you. 
Mr. Mancini: Those are all the questions I have. 
Mr. Chairman: Perhaps I have obtained the wrong 


impression this afternoon, but I had the idea when you were 
Speaking about the Cuban situation and the tour boat situation 
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that the fund--I will call it the board--would jump in. However, 
if there is a situation where one couple goes somewhere and there 
is an overbooking situation and the couple is forced into an 
alternative flea bag, you wash your hands of it. Those are the two 
extremes. 


You can tell me my perception is wrong, but what would you 
do if it were something in the middle and five or 10 couples or 20 
people went and hit the alternative accommodation situation, or 
half a dozen couples booked a charter boat, got down there and the 
thing had to be bailed with cans all the time to keep it afloat? 
Where do you people come in? 


You do get involved in the situation of 200 people in Cuba, 
and you do not get involved with alternative accommodation for one 
couple. What do you do in the middle? 


Mr. Caven: We would become involved, but the board would 
not necessarily get involved. I am not the board. 


Mr. Chairman: I understood the board would get involved 
in that situation of the 200 people in Cuba. 


Mr. Caven: No. The board does not even know about it. 


Mr. Lehner: There is a distinction. The board of 
trustees administers the funds. The registrar looks after the 
stranded passengers. Apart from that, it.is very rarely a case of 
black and white and a difference between a five-star hotel and a 
flea bag. There may be exceptions, of course, but it is generally 
a question of a five-star and a four-star or even a five-star and 
a three-star. 


It is not usual for an operator to say, "The King Edward is 
not available; we will put you in the Spadina Hotel," to give a 
Toronto example. That situation does not arise very often. 


Questionsof quality, are rather difficult te judge. How do 
you do that? In direct answer to your question, if there were, let 
us say, 10 people, to make the number smaller, and it were known 
that 10 people got stranded in San Juan because the boat they were 
supposed to take was not there because somebody made a mistake or 
the wholesaler went belly up, I am sure the registrar would look 


after the 10 people as well as the 200. It depends on the 
circumstances. 


The members of the fund sit every two months to decide on 
matters before them. This is their regular function. On occasion, 
as has been pointed out, if required, there are ccnference calls 
where everybody gets on the line to decide on certain matters. If 
there is not time or it is inconvenient to get everybody together, 
or if time is of the essence, bcard members may meet at times 
other than the regular meetings. It depends on the circumstances. 
We are always on call. There are always a number of people there 
to deal with situations as they arise. | 


Mr. Chairman: Our researcher has a couple of questions. 
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Mr. Eichmanis: I was reading over your regulations, and 
I looked at regulation 17. I must admit I find it a bit confusing. 
Maybe I am misinterpreting it. It suggests the participants in the 
fund can withdraw and have to give two years' notice. Then there 


are some more explanations. After the participant has withdrawn, 
is he still licensed? 


Mr. Lehner: No. He is not be licensed any more. If he 
withdraws, he has no licence, or he would not withdraw. 


Mr. Rotenberg: If he withdraws, he does not get his 
money back. 


Mr. Lehner: No. 


Mr. Caven: I think that should be removed from the 


regulations in one of the housekeeping sweeps. It is impossible 
for an agent who is going to fold up to give you two years' notice. 


Mr. Eichmanis: I can read nothing in here that says 
participation in the fund is a condition of the licence. Is that 
correct? 


Mr. Caven: Yes, there is. 

Mr. Eichmanis: It is there? 

Mr. Caven: Yes. I will find you the section. 
Mr. Rotenberg: You can be sure it is there. 


we Mri kchmanic: 1 am contused, because: did not See it, 
Is it in the regulations or in the act? 


Mr. Caven: It is in the regulations. There is nothing 
pertaining to the fund in the act at all; it is all under the 
regulations. 


Mr. Elchmanis: Sorry. I -was just curious. 


I think you touched on this earlier. Maybe you could give a 
clearer explanation of how the customer becomes aware of--I will 
not say his rights--his ability to go before the board. When you 
come off the plane and you have been dissatisfied, how do you find 
Out about the board and where you can go? 


Mr. Lehner: You just mentioned a word that does not come 
Bnder the act, and that is "“dissatisfied."’ We do not deal with 
dissatisfied people. We deal with people who did not receive 
service for their money. 


Mr. Eichmanis: Okay. I was using the word loosely. For 
anybody who comes under the act, whatever the conditions are under 
the act, what are the ways they would come to know about the board? 


Mr. Lehner: Here is the registrar. 


Mr. Caven: Probably the first thing you would be doing 
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would be to go back to your travel agent to raise cain. He would 
very quickly tell you that there is an act and a registrar and 
that you should perhaps contact the registrar. 


Mr. Eichmanis: But what if we were in an adversarial 
situation, and presumably we would be--I am mad at him until he 
calms me down? 


Mr. Caven: He still would get you off his back. 


Mr. Simpson: It is a terrific way to calm you down, 
Saying, “Go claim on the fund.” 


Mr. Caven: Yes, "Go to the government; it will look 
after you. 


Mr. Eichmanis: But is there any obligation on his part 


to tell you about the board? 
Mr. Lehner: If he is smart enough. 


Mr. Caven: I do not know if- there is any legal 
opiigabion, "lth inks 99.9 per cent .do. 


Mr. Rotenberg: What happens if you make it back from 
holiday and the travel agent is gone because he went belly up 
while you were away? I guess there has been enough publicity about 
the fund around. 


Mr. Caven: After-10 years, I think they are .aware of it 
all right. | | 


Mr. Rotenberg: Do you advertise? That is not one of the 
government services is it? 


Mr. Eichmanis: Do you have one of those glossies that 


ail travel agents have indicating there is a board and if you have 
any prceblems you can go to the board? 


Mr. Caven: NOt of recent issue, no. 


Mr. Lehner: What would happen would be that if he were 
not advised by the travel agent, and I cannot see much reason why 
he would not be, and he is mad enough and has legitimate reason, 
then he would complain to some other government department, which 
in turn would inform him of the existence of this facility to make 
a claim, I am sure. This is what these information departments are 
there for. - 


Mr. Simpson: Knowledge that the fund exists is very high 
in Ontario. It is reported in the paper all the time too. You will 
see every two months in the paper that the travel board met and 


did this or that. The registrar is on TV announcing that people 
are being taken care of. 


Mr. Eichmanis: Mr. Caven, you mentioned the fact that 
the travel agents have copies of the claim forms in their offices. 
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Mr. Caven: Some do. If they do not, if the agent calls 


us, or the consumer does, we will mail them out to them right 
away. There is no problem on that. 


The section number you were looking for is section 25 in the 


regulations: "Every travel agent and every travel wholesaler shall 
participate in a compensation fund, the terms of which are set out 
in the schedule." 


Mr. Eichmanis: My regulations do not go that far. I stop 
at section ; 


Mr. Chairman: Are there any other questions? If not, I 
thank you very much for appearing before us this afternoon. Thank 
you for your answers and your co-operation. 


Unless there is anything else from members of the committee, 
we will adjourn until tomorrow at 10 a.m., when we will deal with 
the Languages of Instruction Commission. 


The committee adjourned at 4:13 p.m. 
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The committee met at 10:20 a.m. in room 228. 


REVIEW OF AGENCIES, BOARDS AND COMMISSIONS: 
(continued) 
LANGUAGES OF INSTRUCTION COMMISSION OF ONTARIO 


Mr. Chairman: Is it all right, gentlemen, if we see a 
quorum? 


Mr. Edighoffer: Due to weather conditions, I think that 
7s in order. 


Mr..Chairman: Shall we begin? The clerk has phoned Mr. 
Breaugh's office and cannot get an answer from either a secretary 
or from him, so I presume there are weather problems. 


This morning we have with us the Languages of Instruction 


Commission of Ontario; Mr. Paquette, the chairman, and Mr. Wells, 
the executive secretary. 


Mr. Wells: Mr. Churchill, the vice-chairman, will be 
here. He was flying in this morning. 


Pte CNaLrMal se DO YOU leave a statement, “either oral or 
Written? 


. & 


. Mr. Paquette: We have presented the material that was 
requested by the committee and we would like to make a few 
comments at the beginning. Some of these things are contained in 


the material we have given you, but it is just to let you know 
generally what the languages of instruction commission is. 


It is, first, a commission established by the Lieutenant 
Governor in Council in June 1974 on the recommendation of the 
government of Ontario. Basically it was formed to help resolve 
disputes between school boards and parents over the provision of 
educational programs in the language of the minority group, 
English or French, as the case may be. 


Since its inception, the commission has been presented with 
78 disputes. Some of those disputes were really of long standing 
and fortunately the commission has been able to resolve the great 
majority of them. 


You will see in your notes the main role of the commission 
is to consider any problems dealing with the language of 
instruction that are brought to its attention by school boards, 
advisory committees, or groups of ratepayers. The commission also 
considers all matters parent ad to it by the minister relating to 
French-language or English-language instruction when the pupils 
receiving such instruction form a minority. 
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When there is doubt, the commission also determines which 
linguistic group, English-speaking or French-speaking, should 
establish an advisory committee or whether, in certain situations, 
both groups should form advisory committees. It was resolved at 
one time that both should form an advisory committee. 


The commission also investigates any alleged irregularity in 
the election of an advisory committee and, finally, the commission 
provides information to all parties concerned in order to prevent 
potential problems. 


The modus operandi of the commission is as follows: when a 
problem is brought to its attention, the commission must determine 
whether the case requires positive action. If an investigation is 
decided upon, the school board is to take no action until the 
commission has had an opportunity to study the matter. The 
commission then appoints one or more mediators to examine all 
aspects of the question and they endeavour to bring about an 
agreement. If they cannot, they report to the commission. 


If the mediator's report indicates a solution is not readily 
available, the commission itself investigates the matter and 
recommends to the board a course of action it considers 
appropriate. The board then informs the Minister of Education in 
writing whether or not it has accepted the commission's 
recommendation. This procedure allows school boards, which are 
publicly elected bodies, to maintain the autonomy granted to them 
by the Education Act. 


This is generally the idea of our commission. 
Mr. Chairman: I take it Mr. Churchill has arrived. 
Mr. Paquette: That is-correct. 


Mr. Chairman: Welcome. We had just nicely started with 
Mr. Paquette outlining the workings or aims of the commission. 


T wilbastant thesquestions.wlnoGice,in our materiale 
states that, when several groups come to you and there is no 


committee set up, the commission can be approached by a group cf 
ratepayers of a board. 


Mr.) Paquecte: That. is correct. 


Mr. cChasaamansiLetsustsayelt is an’ “Engiish’ /board .and 
there are a couple of different francophone groups coming forward, 
I understand you can decide that group A of the francophones is 
the most representative and you are going to select it to 
represent the francophone community. 


Mr. Paquette: You are suggesting the commission making 
an election as to which group is most representative? 


Mr. Chairman: Right. I just wonder from several points 
of view that, first, group B, which you did not choose, may 
certainly question the choice; second, it looks arbitrary; and 
third, the choice might be open to the criticism that you are 
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choosing the least belligerent group, the one that would most 
easily solve the problem. What is your reaction to that? 


Mr. Paquette: I am very pleased to report that 
fortunately this type of conflict has never arisen. Generally the 
French-language advisory committee makes its representation to us, 
but where there is no advisory committee it is possible, as you 
say, for a group of ratepayers to come forth. We have never 
encountered the conflict you describe; it has never occurred. But 
eoo1S a Very “interesting point .“Should it*occur, I) am’sure the 
commission would feel its obligation to be completely objective 
and it would certainly look at this situation with a great deal of 
care in order to be fair. The commission always endeavours to be 
fair in its recommendations. 


Mr. G. I. Miller: Since its inception, how many disputes 
has the commission had to deal with and how widely has it covered 
the province? 


Mr. Paquette: We have had 78 disputes to look into. We 
have enjoyed a great deal of success with the implementation of 
our recommendations. It has not been 100 per cent, we are not 
batting 1.000, but we are batting a very good average. Generally 
speaking we have eliminated or prevented more problems than we 
have resolved, which I think is the role of the commission, if you 
look at the terms of its mandate. We have had some quite 
illustrious cases such as Essex and Penetanguishene go through us. 


Mr. GSer. Mriiers Pwecall in‘Haldimand-Norfolk -therer 
was an issue maybe two or three years ago. Were you involved in 
that at all? Did they come through the commission? 


Mr. Wells: Mr. Chairman, the summary of cases submitted 
to the committee traces the work of the commission from 1974 to 
the present day. Each case is identified by board and the problem 
you were referring to is No. 3/7. : 
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Mr. OGeabe Miblers Wial ivan ™sdying is 7)-because “you tare 
coming before this committee, it certainly gives an indication of 
what has been carried out on behalf of the French and English 
issue in Ontario. I was not aware this had taken place. As a 
member representing the area, I think it is informative and gives 
us an opportunity to know exactly what you have accomplished. 


Mr. Edighoffer: I just noticed by the report that this 
is actually the first report you have made public. Do you make 
regular reports to the minister? 


Mr. Paquette: We report to the minister on an annual 
basis. 


Mr Edighoffer: Has this only come out because the 
committee called for it? 


Mr. Wells: This is a cumulative report, so the 
information from each annual report is collated and drawn up as a 
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Mr. Edighoffer: So that you report to the minister 
annually but it is not made public. 


Mr. Wells: We must report, by legislation, but no, it is 
not made public. 


Mr. Edighoffer: This gives us information regarding your 
work with boards generally. I believe your mandate is to deal with 
matters referred by the minister. What types of matters would be 
referreds to you by» the minister, 


Mr. Paquette: We have had no specific case referred to 
us by the minister. We have had some general advice but not a 
specific case. I do not believe you will see any in this report, 
as there were none. These are all the cases. There has never been 
one referred to us by the minister. 


Mr. Mancini: What general advice do you usually receive? 
It is a kind of vague way of explaining the conversations you have 
with the minister. What type of general advice is given? 


Mr. Paquette: We have to make an annual report. We 
report to her generally. I do not want to eliminate the minister 
altogether--the minister shows a great deal of interest in the 
commission--but we have never had a specific problem presented to 
us by the minister. I have to report that, as it is exactly what 
happened. I know it was a question, but we never did have one. 


Mr. Breaugh: I apologize for my time of arrival but I 
had a little trouble with the snow at the top of the Don Valley. 


Mr. Chairman: These two gentlemen came in from Hamilton 
and it took them two hours, so they certainly understand. 


Mr. Breaugh: So they will know why I am in a foul mood. 
I wanted to talk this morning about what role you might play in 
what is happening concerning the extension of funding to the 
Catholic schools. It seems to me that we have worked our way 
through a period of time when instruction in French or English 
with the public school boards--1I do not know if we can say it has 
gone smoothly, but at least it has passed and we managed to sort 
out some of our problems. 


Beginning next September we have a whole new set of 
problems. Just the practical problems of transportation 
facilities; staffing, things Like that, will increase immensely. 
What kind of shape are we in to tackle this and what role have you 
played in all of at? 


Mr. Churchill: To my knowledge, to the present our role 
has been strictly limited by legislation to what we are supposed 
to deal with, which is referrals by groups, by French-language 
advisory committees. It appears in general that there is potential 
for us to become involved in the minutiae of many of these issues, 
but in practice, when people begin referring to us, usually it 
does not come as a great dossier that arrives on our executive 
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secretary's desk, but it comes in the form of telephone calls, and 
Baese «are (the ‘sorts of things that. do not even.get in this list. 


It is our intention to pursue an old practice of providing 
cordial advice to people to try to solve their own problems 
because coming to us should be not a matter of first resort, but 
of last resort. As far as possible, we encourage amicable 
settlements, and all of us know that is not always possible. 


The new situation with the funding issues is obviously going 
to affect both English- and French-speaking ratepayers, but right 
now we have no experience on which to base ourselves. Even though 
this is going on and there are things happening out there, so far 
we have had nothing to do with this. 


In some cases, at present there is not a complete set of 
regulations or law governing this point. If it is a ministerial 
announcement, it is my understanding that we have to apply the 
laws and regulations as they exist and we try not to get into that 
area which is still being discussed openly by major commissions. 


Mon oreaUueus slbeet lect vou have not«played any role in 
what will happen next year in our secondary school system. 


Muaasoclee er NO. wlial bas mot been our role at aii ssin, 


Mr. Breaugh: So you have not been used in an advisory 
Capacity. Have you made any representation to the commission? 


_ Mr. Paquette: No. We remain.completely objective from 
any development in the province on that score, sir. We are 
quasi-judicial in our own minds and we would not get ourselves © 
involved. 7 


If they have a problem, if it carries on to a normal problem 
in the course of events, we will have to learn the problem. So we 
could not commit ourselves at this stage. It would not be fair. 


Mr. Breaugh: Let me explore another area that is of some 
eoncern) co me. ae _ 


With the passage of Bill 82 a few years ago, we made some 
promises to people about the kind of classes their children can 
get. With the number of other commitments that have been made by 
the government around languages of instruction, we made more 
promises. All of this is coming home to roost now. What do you 
anticipate will happen with that? 


The premise is out there now that whatever specialties my 
child may have and whatever language my child may need to speak, 
my local school board is supposed to be able to accommodate that. 
I am getting an increasing number of parents who are concerned 
that they are being told one thing in a formal way, and yet when 
they try to get the practical solution to the problem it is not 
there any more. 


Are you anticipating that you are going to be very busy with 
that sort of problem, too? 


a 
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Mr. Paquette: We could very well be. 


In answer directly to the last part of your question, going 
back to you, Mr. Chairman, we could very well be quite busy with 
Bill 82, Bill 119 and so forth. But I would like to establish the 
fundamental premise that our commission in no way, shape or form 
gets involved in the legislation, in the given of certain 
aspirations of the population. We have nothing to do witchethis’ 


We come into the picture only when a conflict arises; we 
have nothing to do with the implementation. For the sake of 
objectivity, we do not even give an opinion. They never ask our 
opinion as to whether Catholic school funding should be extended. 
We are never asked about the situation of Bill 82, special 
education, or whatever. We do not get into this. 


We are rather, as I described before, a quasi-judicial body. 
If a conflict arises, we are called upon to give an objective 
recommendation facing the problem, after a due study by ourselves 
and our mediators. I want to establish that very clearly. We are 
not involved in the legislation leading to Bills 119, 82, or so on. 


Mr. Breaugh: Understanding that you are not involved in 
the preparatory work, it would be my judgement that there are a 
fairly large number of parents who, for a variety of reasons, have 
sat around for a year or so and tried to deal with problems 
locally and who are now beginning to look for mechanisms whereby 
they can get a problem resolved. 


I had one last week who had his little chat with the : 
teacher, principal and supervisor from the board. He talked to a 
committee from the board and now he wants to know: "What else can 
I do? I have been told my child has a special need. I have been 
told, through newspaper reports and other publications, that the 
school board has an obligation now to provide my child with a 
service, and I have gone the local route." 


L040 aom,. 


I suspect there are a lot more of them out there who will be 
looking around and asking: "Where else can I go? I have had a 
little chat locally. Now I am looking for the mechanism that is 
supposedly in place to resolve my problem." 


Mr. Paquette:’ Mr. Chairman, I would Tike'ito’ point’ out 
another thing that might be of some assistance to your thinking on 
the point. The commission is addressing itself to educational 
programs in the language of the minority group. We are limited; we 
do not have too wide a scope. We are dealing with minority group 
situations. In some instances in Ontario, surprising as it may be, 
it could be an English-speaking or a French-speaking group. This 
is the type of problem we are called upon to resolve, but our 


scope is not as wide, nor does it embrace a large mandate that 
would lead us into this. 


Mr Churchill: i mteht add that>'as J* understood We; 
your question referred to individual parents. Ordinarily, we are 


ee di 


not in the business of receiving referrals from individuals. That 
is the role of school boards and school administrators. We receive 
a referral in the event that a group of minority ratepayers within 
a given jurisdiction have a problem affecting them which they as a 
group feel is important. 


Onfcolise Tits fpossimble that the reterralamight deal with 
an issue of so-called special education, for example, affecting a 
group of them or even an individual, but that is not always the 
case. We have had one or two cases where things have been referred 
to us that affected special education matters. We have dealt with 
them just as we deal any other matter, usually by a telephone call 
and words of advice followed by, if necessary, a full referral and 
a mediation of some sort. 


It is not basically our business to deal with individual 
matters, but rather with group matters, at least as decided by the 
group. If.the group wishes to endorse one individual concern, of 
course, we can be involved in it. 


Mri Gbréeaughz: Perhaps sit would. help if I went through a 
fairly typical situation in my area. Both boards have FLACs. Just 
talking to those people, they seem to be quite--I had better be 
careful here. I was going to say "content." I do not think they 
are content, but they are reasonable people and understand that 
boards are working with new legislation and have some problems. 
They have at least recognized that there is a minority language 
group around and given it official recognition. 


Francophones who have secondary school children are 
understanding enough that they know their kids will have to get on 
a bus and drive to a high school in Toronto. We have one school, 
which is the francophone school. In most of the municipalities in 
the school board's jurisdiction, there will be some French 
immersion classes, so there is a beginning. If one is extremely 
moderate and content with small gains, one could say language of 
instruction for a minority group is at least recognized. 


Now we have tlowing into that mix people saying things like, 
"Fine. If my child.does not have any special needs, I can find a 
school." It is fine to say there are French immersion courses in 
most of the municipalities, so in my town a kid could go to that 
class. But what if my child has special needs? Where does my child 
get that kind of service? 


The reality in my area--and I suspect in most areas--if a 
child has special needs, is that the language of instruction will 
be in English. It is not contemplated that there would recognition 
of the second language. Do you anticipate that you are going to 
get more active in that kind of thing, because that is a 
particularly thorny problem? 


Mr. Paquette: Mr. Chairman, I do not think there is any 
doubt that implementation of either Bill 119 or Bill 82 will 
Create a great deal of work for the commission. To anticipate the 
mature of the request or the demand made on the commission would 
be premature at this stage of the game, to my way of looking at 
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it. If a problem is presented to the commission, there is no doubt 
the commission, if it is properly introduced, will entertain it. 
There are no two ways about that. 


Mr. Breaugh: My difficulty is that within a year, Li6 ol 
were a francophone living in my community, I will supposedly have 
a legal right to insist that my school board, public or separate, 
provide my child with an education that meets not only special 
needs but also the language requirement. From a practical, 
pragmatic point of view, there is not a hope in hel le thats .e Lehner 
of those two school boards can do that; yet there will be a legal 
obligation. tO,doi te, ama, poet le concerned about how we are 
going to resolve this. 


Mr. Paquette: ou warelaware, of course, of the 
possibility of buying the education. 


Mr... Breaugh;: Where? 


Mr..Pagquette: There is nothing available anywhere. 


Mr. Breaugh: Yes. If I were sitting on the school board, 
I would probably start looking at that. ''We are not going to set 
up a special needs class for two kids. We will buy that from 
somebody else." However, where will I buy it? I do not know where 
it is available. 


Perhaps I am wrong. Perhaps there are programs in the French 
Language for children with special needs in Metropolitan Toronto, 
but I do,not know of them and I have a fairly good grasp of most 
of the-school boards and most of the programs. I do not think they 
are there. Are they? 


Mr. Chairman: If it is something like a speech therapist 
in Oxford at the French school at Woodstock, the separate school 
board does not have any speech therapists. Where would they buy a 
speech therapist's time for the child who needs a speech therapist 
at the francophone school at Woodstock? 


r. Churchill: I think you have raised the general issue 
of how to implement a new policy in a large educational system. I 
do not think our job is to anticipate the steps that have to be 
made by all the school boards in Ontario to meet the needs of 
their citizens. The new law was brought in not only to serve a 
minority but also to serve the majority. 


It seems to me there are a lot of issues that are being 
worked out currently. I believe a large number of people in the 
educational system are aware that these things have to be dealt 
with. We are going to be involved in them, not in giving either 
you or the minister advice on those issues but only at the point 
where it appears there is a significant dispute. 


For example, at a school board it may be they will say: "We 
do not have a given type of specialist to deal with your child 
this year. We are taking steps and we will do this to help." That 
does not mean a dispute exists at that time. People sometimes will 
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wait if things are working in the right direction. What we have to 
do is decide to intervene only when an issue comes to the point 
where it appears that local agreements about implementation of 
policy and law are not sufficient. At that point, it comes to us 
and then we attempt through mediation to help to resolve the 
dispute. It is only as a last step that we would make a 
recommendation if the dispute could not be resolved at that level. 


Mocebreaugneirihe dat ricultyel <amehaving withrall Prhismis 
about people who walk into my office. For example, a few years ago 
a lot of my francophone parents would have been very happy if 
there was a francophone school in my community and, if you did not 
live right in Oshawa, you could get transportation to the school 
so that in other municipalities served by this school board there 
was at least some recognition of minority language rights. 


I am now getting people saying to me, "It is fine that my 
kid can go to school and receive instruction in the French 
language, but my kid has a learning problem and I cannot find a 
solution to that." We are caught on a bit of a petard. "I have 
recognition for my language rights, but I am still not getting the 
education the kid next door can get. That is wrong and I want to 
know what I can do about it.'' I am going to be saying, ''There is a 
little commission you can talk to." I want to know what the 
commission is going to be able to do. That is my problem. It 
appears we have not anticipated a great deal of this. 


I think we probably have a year or so when people will sit 
around and say, "We have this much recognition and we should be 
satisfied with that."’ However, when you push that a little 
further, they are going to be saying, ‘It is fine to win a moral 
victory, which I have done, or a symbolic victory, which I have 
done, but in the meantime my kid has some special needs that are 
not being met.'' I do not see much work going on that is going to 
resolve that problem in the foreseeable future. 


fo: 0 a.m. 


MecnPaquectes “Or @course, Pi CivouldabentherroleyotGgene 
commission to explain this situation to the grieving parent. 
Sometimes it is humanly impossible at certain stages. There are no 
mes orMbutsepiters* just humanly impossible; panidervieit cis, "the 
commission would have to look into it. As Mr. Churchill said, if 
the board is genuinely trying to resolve the problem, we cannot 
ask for miracles overnight; we have to be reasonable in those 
demands. Demands are fine but the role of the commission is very 
often to say to the demanding public, "Paris was not built in a 
day."' Do you know what I mean? 


Mr. Breaugh: I notice in your report, for example, that 
you did resolve a dispute with the Durham board, but it was a 
transportation problem which is relatively easy. "We will get you 
a taxi, a bus or whatever." The nature of these other problems is 
not so easy. 


For an anglophone child who is going to the separate school 
board in my area, my board has one type of special needs program 
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under way for next fall, but parents think they have a legal right 
for any kind of special need. I am having a little difficulty 
conveying to them that we ought to be calm and reasonable and that 
they cannot provide a program. 


Being a former teacher, I know in a number of areas we do 
not know what the problem is yet, let alone how to provide for 
special needs for kids. When you start talking to educators about 
elie mumbo-jumbo of the trade and what we might do for these leis , 
it is still pretty much by guess and by gosh. When we throw a 
language problem into that, I am at a bit of a loss. 


Mr. Paquette: It is a problem; there is no question 
about it. It 18 a problem the commission will be facing. It is 
anticipated that the commission will certainly have to adapt 
itself to an onslaught. If everything is put together, in my 
estimation the commission will be required to face an unbelievable 
amount of. problems. 


Mr. Breaugh: The real difference in the mix as I see it 
is that up until now we have been able to say, ''The school board 
does not have a legal obligation to provide your child with that 
kind of education." Within a year we are not going to be able to 
say that any more. Parents are aware there is a Bill 82 around, 
there is a Languages of Instruction Commission and there are some 
legal rights: here. 


They Wate leotngwto. be saying That xi syiinesalgwant %to be 
reasonable, but I also have a legal right here. The right is 
enshrined in law, and I want to know how you are going to obey the 
law. (lteiisteomigutcocbesdieterent. 


Mr. Paquette: My only reaction is that we are fully 
aware of what lis to come. Tf everything “is)put stogether;' as «I 
said, if all the bills are passed and become law, there is no 
question it will create a mountain of problems. This is maybe only 
Che tip? of themicebere. 


Mr. Chairman: Could I take a supplementary on that? If, 
for example, next September you have a situation like the one I 
have in Oxford where there is one francophone school with 70, 80 
or 100 children and anywhere between one and six or seven kids who 
need special education, at the point when the parent says, "I have 
Bill 119 and Bill 82; that is the law of Ontario," does the 
commission have the power to say to that board, "You must hire a 
speech therapist" or "You must hire a special-ed teacher" or "You 
must establish a special education class in French"? Does your 
board have that power? 


Mr. Wells: The only power the board has, and has had 
since it was created, is a power of recommendation. In other 
words, unless the legislation were to be changed, as it stands now 
we are still in the business of trying to reconcile parties in 
conflict, not individual cases. When these are brought to our 
attention, we deliberate. If we accept that case as a referral, by 
law we must name a mediator at once, forthwith. 


Behl 


That mediator tries to bring about a settlement. The 
recommendation of the mediator comes back to the commission and is 
then studied by the commission. The commission then makes its 
recommendation to the board. It may not be entirely identical to 
the mediator's recommendation. It can be varied once it has been 
discussed in a meeting. 


Mr. Chairman: But your authority ends at the 
recommendation. You do not have any enforcement abilities. 


Mr. Wells: In Bill 119, when we read it carefully, we 
see that the minister can make it an act of law, in the sense that 
the minister could go to the Supreme Court and have it as contempt 
of court if the board does not follow the final recommendation of 
the minister, which is studied from our recommendations but which 
could vary from our recommendations. The only executive power 
resides with the minister and not with this commission. 


Me anPaquettes beersvonby airecommendation.. Tt can only 
make recommendations. The reason Bill 119 covered it is that 
sometimes the boards would even ignore the recommendation of the 
eommission. To rectify the situation, Bill 119 came into effect to 
say: ''The recommendation cannot be ignored. From now on if you do, 
there will be consequences." Before, there really were none. 


When it was originally created, Mr. Wells was the Minister 
of Education. The commission has always wanted to have this power 
but was never given it. It was more or less a moral persuasion 
situation. Boards have been known to completely ignore the 
“recommendations with the situation and setup as it is at present. 
This is why: 1 think it “is essential. For anything of the nature 
which is described by my friend, for us to be able to bring about 
a solution to it, we must have.powers. 


Mr. 1G) DOMiLber? Did *Bill .BL9 “come Vintbecause of 
recommendations from your commission? 


Mr. Paquette: In part, I would imagine our intervention 
Bad isomething (to do with wit. Bill L19°is only a very small part of 
ae Our situationPis lasvery “small part iof "Bill 119. 


Mr. Chairman: Mr. Eichmanis has a supplementary. 


Me. herehmanis.: Bill. 119 -does not ive you the power; 1e 
only provides recommendations. The minister has the power to 
enforce. Would the school board, seeing that in the legislation, 
accept your recommendations rather than wait for the minister to 
come down on them? 


Mr. Paquette: That is the idea, sir. 
Mr. Eichmanis: In effect, although in legal terms you do 
not have the executive power, in practical terms Bill 119 forces 


the board of education to view that recommendation almost as an 
executive order. 


Mr, Paquette? Practically: 
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Mr. Churchill: There are many cases where we might make 
a recommendation that the minister would not accept. That always 
exists. The possibility that our recommendations will become more 
binding on the school system also creates an additional 
responsibility. We cannot allow ourselves at any time through 
mediation to give vague recommendations in the future, nor can we 
make recommendations that are manifestly unfeasible in terms of 
the practicalities of running schools. 





In this situation, I do not see that our additional powers 
zive us greater latitude to do what we want, but they do give us 
much more responsibility to work hard to come up with solutions 
that are practical in a local situation. I see that as the 
consequence of this. More than having more power, I think we have 
more work. 


Mr. Paquette: Responsibility. 


Mr. Eichmanis: May I just follow up on that? You are 
implying without saying so--and correct me if I am wrong--that in 
a sense you will become more conservative. I do not mean that in a 
political sense but in a-- 


Mr. Churchill: There is no implication of that. It 
merely means that the nature of the recommendation we give may, in 
fact, be formulated in slightly different terms because of the 
fact it might get carried forward into actual execution. You can 
recomnend something, but if you recommend that something happen in 
general terms, if a school board wants to act on it, obeying us, 
some of the administrators are going to want to know the detail: 
"If I close this, open that and put this many people there, is 
Saar going to comply with this general directive to satisfy this 
need? 


Therefore, it seems to me that as we begin developing our 
recommendations in the future, we are going. probably to have to 
add an additional amount of detail. In other cases we are going to 
stay out of it and say that detail is for you to work out. It is 
very hard to predict how this is going to work. My expectation is 
that it will work as in the past. Most disputes are solved before 
they get to us. Many of those that get to us are solved in 
mediation and only a few involve us. 


ce ee 


Mr. Paquette: Not to ignore the question of this 
gentleman, indeed it has just been passed now; so we are very 
happy with that decision. Time will tell how we live with it, but 


what you are saying is true. Indeed, we can hardly be ignored from 
now on; this is what we were after. 


Mr. Breaugh: You may be surprised. 


Mr. Eichmanis: Have the francophone community groups 
supported Bill 119 and are they in agreement with it? 


Mr. Paquette: It did not completely satisfy them, if 
fnat is what you are asking, but it did satisfy them to the extent 


tnat they reacted. 


Mr. Eichmanis: Did they ectually want you to have the 
executive power or less power or what? 


Muy ePaquecte: eC iismhard)tomsays, bututhelopinionsds 
divided. As I say, generally I think they have been seeking, as we 
all know, more powers for the commission. They have been yelling 
that for five years. That was the answer given: Bill 119. We have 
had no practical experience with it but it has certainly calmed 
things down. 


Mr. Breaugh: There are two other areas I wanted to 

explore with you. There has been a fair amount of discussion about 
whether language instruction really works. As someone who studied 
the French language for seven years, for example, and can barely 
get a beer in a restaurant, I have to share some of the concern 
that we are spending a lot of time, money and effort to teach the 
French language, in particular, in our English high schools. I do 
not think there is anybody even pretending that the kids are 
coming out of secondary schools able to speak two languages. 


I seem to hear similar kinds of complaints from francophone 
parents as well; they want their children taught in the French 
language but the English-language instruction is nonexistent. In 
other words, they almost pick up the English language because 
basically they live in an English community. The success of 
instruction in either French or English seems marginal at best. 
What is your assessment and what comments would you have on that? 


Mr. Churenill: @pidotmed see Ithat tit his ourmrolesds a 
commission to comment on the efficiency of teaching Frerch to 
English-speaking students, very honestly. 


We are aware that behind many of the referrals to us there 
are Franco-Ontario communities in which the problem of linguistic 
assimilation is a major issue. Many of their demands to have 
schools of their own that create a cultural environment where 
their young people are encouraged to use the French language ate 
founded in this reality of the difficulty of using French outside 
the school system in many communities. Behind it we have this 
general problem of theirs, and it is the motivating force not only 
behind a lot of our work but also behind a lot of the legislation 
you have before you. 


We are dealing with quite different issues here. Our role is 
to look at this need of a minority community when we are dealing 
with the francophones--in some cases it is the English--looking at 
their needs as a group. It is recognized in our law that they need 
to have education in French, if they are to maintain their 
language and culture, in the case of the French-speaking 
communities. As I see it, it is our job to help that out wherever 
it is within the framework of law and reason to do that, but we do 
not try to comment on it. 


As an individual and perhaps separately, outside this 
committee room, I would be quite willing to provide you with some 
information on my personal research into the problem, but I think 


that is¢a different roles 


Mr. Breaugh: For example, I have an increasing number of 
anglophone parents who want their children to be bilingual and 
want to send their children to francophone schools or to immersion 
classes. They are now beginning to wonder whether this is working. 
I have had several who have said to me, "I am giving them 
instruction in the French language, which is basically what I 
want, but I am not sure about the quality of instruction; I am not 
sure about the quality of education." 


A number of parents have suggested to me that on their 
agenda was, “I want my child to speak Canada's other language." 
The child went to school for three years and developed a learning 
disability that no one paid any attention to because they were 
content simply to teach them in the French language. Another level 
of education was missing. I am getting similar complaints from 
some francophone parents who say, "This is not quite working out 
the way I thought it would." 


Mr. Paquette: Mr. Churchill is highly qualified, as you 
all know, from the Ontario Institute for Studies in Education, but 
from a practical, pointohwiew shay the education given bo na 
Franco-Ontarian un, our Ontario ‘system is very good. There jis,no 
problem with it. 


The education given in French in the immersion classes in 
our educational system in Ontario is also coming about with a 
great deal of popularity. In Hamilton, for example, they started 
lining up*at¢five o*chock*in the morning to enrol ’their*kids< =1t 
is extremely popular, and the degree of bilingualism often 
required in the practice of professions in this country will be 
met by these immersion classes. That is only my opinion. Probably 
everyone will jump on it. I do not criticize both systems highly. 


As far as the francophone system is concerned, I am a 
product of the francophone system from beginning to end. I do not 
think I have lost anything in education. It was harder in my day 
to go through the system than it is today. It has greatly 
improved. This commission is trying to keep the improvement going. 


Mr. Breaugh: I am afraid my assessment would be a little 
different. I agree that if I want my child instructed in the 
French language, that can happen. It is the same with the Catholic 
secondary institutions. We can try to provide children in Catholic 
high schools with as much programming as we can, but I do not 
think there are many of us who pretend that we offer the same 
variety. We do not offer the same kind of education to Catholic 
high school students as we do to public secondary school students. 
We always argue that the quality is much better even if the 
variety is not there. 


Mr. Paquette: I am getting away a bit from my field but 
I am sure that-- 


Mr. Breaugh: Let me just poke into one other area and 
then I will leave you alone. , 
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Mr. Chairman: Mr. Wells had a question. 


Mr. Wells: This is just a comment for the information of 
the members of the committee. We must make a clear distinction 
between French first-language instruction and French second- 
language instruction. Immersion counts as second-language 
instruction and therefore comes under the English guidelines and 
not the Frangais guidelines. Therefore, we as a commission have no 
mandate whatsoever to deal with immersion classes because they are 
basically in the majority language of instruction. Even though 
they are teaching French, they are not teaching Frangais. Francais 
comes under the other guidelines. 


Mr Breaugh: That) distinction is engraved on all our 
lives. 


What is going to be the impact of the movement to recognize 
that there ought to be francophone trustees on school boards and 
to institutionalize that? How is that liable to impact on what-- 


Mn Paquette <myYou ‘are: talking, about: the sguaranteed 
representation? 


Mr. Breaugh: Yes. 


Mr. Paguéette:: If itis? passed), if itr-comes:cabout)and 
there is guaranteed representation for francophones on the boards, 
it would replace the committees that exist currently and it would 
more or less give them the post of trustee. Perhaps Mr. Wells can 
answer as to how that would work. * © 


ee 


Mec O sam. 


Mr. Wells: If there are elected trustees, if this comes 
to pass, I think the greatest area of concern we will be 
approached about will be questions of jurisdiction, sole or 
several joint responsibility for various subdivisions, budgetary 
considerations, accommodation, staffing, etc. 


Therefore, if legislation similar to Bill 160, which was 
given first reading in December but died on the Orders and 
Notices, comes through and you have French-speaking trustees or 
minority language trustees--because it could be the other way 
elsewhere--there may be some differences of opinion as to what is 
the sole jurisdiction. 


Even though you can spell out so many areas where it is the 
sole responsibility of one linguistic group or the other, there 
will be a lot of grey areas where we will be called upon to try to 
mediate and work this out gradually on a long-term basis. 


Mr. Churchill: There is another implication of such 
legislation. If a francophone parent or a group of parents 
disagree with decisions made by francophone representatives, it is 
not our job to intervene on behalf of the elected representatives 
of the French-language community to take actions they decide are 
not appropriate. 
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In a large number of jurisdictions, therefore, it is 
possible that a considerable amount of our potential case load 
will not exist because the minority representatives will be 
dealing with the minority and making decisions on its behalf. Our 
work will come more at the level of jurisdictional issues in those 
areas where there is a guaranteed representation with specific 
control. At that point, if there are problems, the recourse is 
probably going to be for parents to avail themselves of various 
dispositions of the Charter of Rights through the court system. 


This is further down the road, but my expectation is that 
the mechanism for dealing with our commission will be modified 
significantly for large numbers of parents who today do not have a 
representative on a school board whom they feel is their 
representative. Later it will become a dispute and probably 
something they can settle at the ballot box next time rather than 
by coming to the Languages of Instruction Commission of Ontario. 


Mr. Breaugh: What are your thoughts on that? It appears 
to me there is a two-edged sword at work here. As it stands now, 
if an advisory committee runs into a problem with a school board, 
we do try to talk it out. We try to mediate. Your commission is 
available. Once in a while we stumble upon a major argument in a 
community, but an attempt is made to plain-talk it out. 


If we move to a more formal status of minority language 
rights on a school board, the opportunity is there simply to have 
a vote on it, and if the vote is nine to five, you lose and that 
ismthevénd? of sez 


I wondered whether you were feeling the current approach, 
using the commission, is a preferable way to do it. I have 
certainly listened to a lot of francophones argue very vehemently 
for the fact that in fairness they ought to have some formal 
recognition, some institutionalization of their language rights on 
a school board, but there is another side to that. In gaining 
that, one may lose another technique to resolve the problen. 


Mr. Paquette: There is no doubt the major part of the 
population wanted guaranteed representation, but not as a true 
answer to their aspirations. They really want homogeneous school 
boards, which they cannot get, but they can get guaranteed 
representation. 


The commission, in its endeavour to be completely objective, 
has not always met the pleasure of the francophone population 
either. Very often we are criticized within the francophone 
population because we apply the rule objectively. We do not go to 
one side or the other. We stay very objective--maybe too objective 
sometimes. I do not know whether the facts speak for themselves. 


Mr. Breaugh: I wish you well, because I think you have a 
very difficult task ahead of you and one that is about to be 
extremely complicated in a hurry. 


Mr. Paquette: We do not underestimate at all the 
overwhelming possibility of cases with the incoming legislation. 
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Mya Breaushb -wiethinkeatidecmepmatter iof timesunt idea 
number of people start to say, "You cannot give me a right in law 
and give me no practical means to have that law obeyed." People 
breaking the law are not crooks. They are formally elected bodies 
who are not obeying the laws of Ontario. 


I hope we do not, but we may get ourselves into situations 
not unlike what is happening in Quebec with their language 
instruction, where the law says one thing and a duly elected body 
is in place to carry out the law, and there ain't very many people 
who agree with what that body is doing. 


Mr. Paquette: We have come across some very hard, 
entrenched positions in the past, such as Essex and 
Penetanguishene, and I am sure the commission will adapt. What 
form this adaptation will take, I cannot predict at this time, but 
on the other hand, I am sure we will adapt. 


We do not underrate the problem. We are aware of it, and we 
have not had to deal with it up to now. You see what we had to 
deal with inithe past. This<is. something in the future, and it is 
something that is food for thought. 


Mrwebreavchsebeamgsure sEhestaw will sbesobeyed where 
numbers warrant. 


Interjections. 


Mo. Bichnapis miewastjustencbicing-ainslooking overeyour 
cumulative annual report, where you mentioned the creation of 
entités. Could you explain what entités are? 


Mr. Wells: The word “module" or “entité" means a unit, 
an instructional unit. Right now, the legal terminology is 
"French-language instructional unit" or "English-language 
Postructionaiwunit.¥ 


Mr. Eichmanis: Which means what? 


Mr. Wells: Whenever there was a board looking for a site 
that was homogeneous, they would call it "une entité du langue 
frangais,"' a French-language instructional unit, which had its own 
quarters, housed in its own unit; so it was a search for an 
autonomous site. 


Originally there were a lot of secondary schools in the 
province that were called bilingual, although there is no such 
legal animal. They were called bilingual high schools. When one 
group wished to become an entity, it wished to have its own 
principal because to have a school you must have a principal and a 
group of pupils; so once it became a school, it became an entity 
of its own, and that is what they meant by that. 


Mr. Eichmanis: Does it always have to be a school, in 
Bther words, withia principal or teachers, or can it be ,a 
classroom? 


Mr. Wells: Yes, but not necessarily a building. 


p-18 
Mr. Paquette: A school is not necessarily a building. 


Mr. Wells: The building is not a school. A school is a 
group of pupils with direction and teachers. 


Mr. Eichmanis: Can the entité be as small as a classroom? 


Mr. Wells: Normally not. You would have to have a viable 
entité, a viable unit. 


Mr. Eichmanis: I was thinking of rural schools, at least 
in the old days. 


Mr. Wells: Oh, one-room schools. 


Mr. Eichmanis: I was wondering whether I have 
interpreted clauses 275(13)(a) and (b) correctly. It says: “When a 
matter is referred to the commission, (a) it shall appoint 
mediators" and so on; then clause (b) says, "except where a matter 
is referred to it by the minister, take no further action where it 
considers that the furtherance of such matter is not conducive to 
meeting the educational" needs. 


How do you interpret that? I interpret it to mean that you 
do not have to appoint mediators if you do not think it will 
further the objectives of the community. Is that a correct 
interpretation? 


Mr. Paquette: In other words, we appoint a mediator only 
when we cannot resolve it ourselves. We take a first chance at 
resolving it through our own mediation. If that fails, then we 
appoint a mediator. 


Lie 7 ea etl. 


Mr. Wells: Let me express it in different terms. If we 
accept the submission that comes to us as a referral, we do not 
have the option to do anything else but to name a mediator 
forthwith. However, until we have accepted that as a bona fide 
referral, we have tatitude to explore. 


Let us say, for example, if the documentation for the steps 
required by the legislation has not been carried out by the 
French-language advisory committee or by the parents’ group and 
its aieeeed spokesperson, if the modalities have not been carried 
out as the legislation says, we can have a period of time when 
appeals are made to the parties, to both or to only one, to 
rectify the situation and say, "The board has not been notified 
that this is coming as an appeal to the commission." 


These things have to be done, but once it is accepted as a 
referral, we have no choice but to proceed immediately to name one 
mediator or more. 


Mr. Eichmanis: It seemed to me that the layman looking 
at that would see there is an option of not doing anything. 


Mr. Paquette: Once a case is accepted by the commission, 
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the commission must appoint a mediator. 


Mr. Eichmanis: I see. 


Mr. Paquette: Any prior consultation and negotiation 
cannot come until then. Once the commission accepts it, it must. 


Meee Clial rman: Mr. (chureni lie sdo- you wish® to add? ros that? 


Mr. Churchill: I was simply going to say one of the 
things about a referral is that the people who are doing it are 
usually doing it for the first time. So before we get the 
referral, we frequently get some inquiries as to what to do in the 
situation and this already touches off our distant early warning 
system. 


We attempt as far as possible to provide a bit of guidance 
to any of’the parties who wish to ask us about what they can do. 
In essence, we are not going to wait until we get a full, formal 
thing before we try to help people. This is the role of our 
executive secretary, who quite regularly gets these matters and 
has to deal with them. 


Mr. Eichmanis: So the mediation is already taking place 
informally before the actual mediator is brought in. 


Mr. Churchill: Quiet, friendly advice is often given. 


: Mr. Eichmanis: Subsection 276(4) provides that a matter 
can be delayed. Your reaction to the mediator's report can be 
delayed for some time. ed 


Mr. Churchill: You are referring to the extension of the 


period of mediation. 


Mr. *Erchman?s © Yes’; 


Mr. Churchill: We have before us a slightly differently 
numbered version. 

Mr. Eichmanis: I am sorry. I wondered whether in some 
instances of a conflict that affects the children and their school 
year, there would be circumstances where you could delay making a 
Becision “that would materiallydaffect the ichildren for that year, 
if they might lose the year, let us say, in secondary school? 


Mr. Paquette: I believe what is meant in this section is 
that once the mediator has been appointed, he must operate within 
a given length of time. I believe that is the interpretation 
there. Once we have accepted the referral, we must appoint, and 
then we are bound by law. 


Mr. Churenrilscan TL. givesyod a+liteleomore*on this? 
Before I joined the commission, I once was a mediator. When you 
are a mediator, you sometimes discover that the fact-finding 
process simply cannot be fitted into the time available because 
the people you want to talk to are not there. The chairman of the 
school board may not be able to meet with you, the director of 
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education is not in that area at the time, and so on. This gives 
the commission flexibility in ensuring that a proper inquiry is 
made and that a proper effort at mediation occurs. 


We have that request from mediators who say to us, "T have 
had a few meetings with the parents' committee and with the board, 
and they have not come to an agreement yet, but I am optimistic 
that if I can keep them meeting again for another week or two, or 
maybe three, they can come up with a so lution.» 


In that case the commission says, "Fine, we will extend the 
period of mediation for a certain period." The purpose of the 
21-day delay or the short delay in there is to protect the 
interest of the minority. The purpose of the extension is to allow 
us to protect the interest of the minority in a different way, so 
Our mediators are not allowed just to disappear. 


On the other hand, our job is to deal with the minority 
group in each community as fairly as possible, and if we think we 
can get an agreement to their solution rather than imposing one, 
we extend mediation. 


Mr. Eichmanis: I was thinking of the worst-case scenario 
where Ehat could drag on and the schoolchildren could be adversely 
affected by the delay in mediation. 


Mr. Paquette: We would never permit that if 
schoolchildren were to be affected by it. 


Mr. Chairman: I. have a further question that probably 
has an easy answer. How do you decide mechanically who is.a 
minority and who is a majority of English-speaking or 
French-speaking pupils? 


Mr. Wells: A head count of the number of pupiis in a 
jurisdiction will give you that figure. It fluctuates from year to 
year because the enrolment in a school may vary slightly. In one 
case two committees were appointed, an ELAC and a FLAC, 
English-language advisory committee and French-language advisory 
committee, for the~same board.- 


More or less traditionally, some French-language 
instructional units in municipalities are in the elementary sector 
ofethe - publiiessectotpobutilusual bywinnthésprovincenpit bweeltookwat 
the pattern, elementary education is provided in the separate 
schools and secondary education in the public schools. It is by 
actually looking at the number of pupils of a board, because the 
legislation always talks about resident students or pupils of a 
board. It is not necessarily the municipality. 


You may have more adults who are of French descent or are 
French speaking, but basically we are looking at the children who 
attend a particular board school. If at board X in northwestern 
Ontario there are perhaps 30 children attending secondary school, 
and if you look at the English numbers from the registers there 


are 7,000 or 5,200, it is not a big problem to determine who. is in 
the minority. 
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Mr. Paquette: Let us just say that when the head count 
is quite close, we exercise some latitude and say they can both 
have a committee. We are not strict with that because it is 
penerally very obvious. There is no problem at all. The only time 
me pecomes a question is for ELAC. If it is a FLAC committee, it 
Peter Eench committee; if it is ’ELAC, it is an English committee. 
Then it generally is about even and we allow them both to have a 
committee. 


Mr. Chairman: Since the committee seems to have 
exhausted its questions, I thank you gentlemen for coming here 
today under adverse conditions and I thank you for your answers. 


Mr. Paquette: It was our pleasure to be amongst you and 
if we can be of any assistance do not hesitate to ask. 


Mr. Chairman: Unless there is anything to be brought up 
this morning, the committee will adjourn and will go in camera 
Bais afternoon at two o'clock. 


The committee recessed at 11:28 a.m. 
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Thescommittee met at 10:25 a.m. in room 228; 


AGENCIES, BOARDS AND COMMISSIONS: 
ONTARIO GRADUATE SCHOLARSHIP SELECTION BOARD 


Mr. Chairman: Gentlemen, having a quorum, we will start. 
I am sure several others will come when they can make it through 
the snow and slush. 


This morning we have the selection board for Ontario 
meaduate scholarships. Dr. R. W. Smith, would you come up? Mr. 
Rajagopal is here from the Ministry of Colleges and Universities. 
Perhaps he can assist Dr. Smith. 


Welcome to the procedural affairs committee. Do you have an 
Opening statement, either written or oral? 


Dr. Smith: I do not. I read some letters that passed 
between Mr. Rajagopal and yourself. I presume the committee has a 
general description of the activities of the Ontario Graduate 
scholarship Selection Board. 


Mr. Chairman: Our researcher has provided us with 
background and information. 


Dr. Smith: Perhaps I could make one comment, which is 
unprepared. I chair a small group of professors who spend a : 
considerable amount of time, usually exercising great diligence in 
attempting to distribute the 1,200 scholarships in what they 
believe to be the fairest way possible. The methods they use are 
evolving ones and are reviewed every March after the competition. 


Mr. Chairman: I had one question in mind. It would 
appear from the references that all students are eligible: 
Canadian citizens,-landed immigrants, students on visa, etc. Is 
Bnat correct? 





Ofte aomich: -sese-ALl students .at «Canad ran,universitves 
are eligible. 


Mr. Chairman: Even though the maximum award was 
increased slightly this year, by less than five per cent, I notice 
the number of individual awards was decreased by 20 or 25 per 
cent. Could you explain that? 


Dr. Smith: Perhaps Mr. Rajagopal could comment on that. 
Mr. Rajagopal: There are two ways of looking at the 


problem. One is the procedure we adopt to award the scholarships. 
Normally, we send out offers of awards to the top contenders, but 
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we give them some time to accept or reject. If someone refuses the 
award, we go back to what is called the reversion Liciaaene 
process goes on from this list; so there is a timing problem in 
the awarding of graduate scholarships. Because of the delay, some 
could be deferred until it is close to the next year. 


The second problem relates to the amount of the award. An 
Ontario graduate scholarship is still comparatively smaller 
than some national awards such as the Natural Science and 
Engineering Research Council and Social Sciences and Humanities 
Research Council scholarships. That could be one reason for a 
refusal. It is partly procedural and partly the financial lure of 
the award. It is intended to attract the top talent from the 
graduate community. 


Mr. Watson: About the operation, if you are going to go 
back to a few basics, whom do you decide gets the scholarships and 
how? Is it done on a province-wide basis? Is it done university by 
university? Is it done by individual application? What is the 
philosophy and background of awarding them? 


Dr. Smith: There are 1,200 awards. Before starting, 45 
are taken out of that. There are five institutions that are 
considered to have a special need and nine awards are given as a 
block to them. Then they make the awards, attempting to use the 
same criteria the board uses in making recommendations. 


Oa) oe eins 


We have 45 institutional awards, and then 60 are allocated 
to visa students. The remainder, which is 1,095, are then broken 
down among the various discipline groups, such as humanities, 
social sciences, applied sciences, biological sciences and 
physical sciences. 


The number of awards allocated to each of these disciplines 
is done on a pro rata basis. We took the total number of 
applications, the total number of which in this case, in the 
regular, nonvisa groups--these are Canadian students or landed 
immigrants--was a shade over 6,500. Of those, 2,500 came from 
students registered in disciplines in the general area of social 
sciences; so 2,500 over 6,500 of the approximately 1,100 
scholarships went to that group. 


The social science group has panels dealing with particular 
disciplines within that group. The number that went to them was 
416. That was broken down among the various panels. Each panel of 
three professors--a chairman and two others--ranks the various 


applications that come before it and then makes recommendations 
for the 416 places. 


It also compiles what is called a reversion list. The 
reversion list is that list of candidates from which new 
candidates are drawn if somebody on the first list, the successful 
list, does not choose to take it up. Whereas perhaps not all the 
scholarships were awarded this year, many more offers than the 
number of scholarships available were made. 
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One of the problems we have as a board, and this is 
obviously a continuing problem, is that we are concerned not to 
overaward. What happens if we make recommendations for more 
scholarships to be awarded than there are funds? 


To amplify the point, I might take note that I come from 
Queen's University. We get lots of excellent students. In my 
See faculty, applied science, our senate sets us a limit of 

80 students. It used to be 380 without any plus or minus, and we 


used to get hauled over the coals if we ended up with 385 students. 


Now, fortunately, we have a small band of maybe plus or 
minus 20, but because of the problem of making awards, some of 
which are accepted and some of which are not, we always have to 
make more awards than we have scholarships, assuming that some 
will not be accepted. Gradually you change the equation you use, 
the number of excess offers, to fit experience. This is something 
you tune each year, taking note of what the previous year's 
acceptance rate was. 


Mr. Watson: Okay, but let us go back to the allocation 


of the scholarships. First of all, how much money are they? Are 
they the same or do they vary? 


Mp. SeajazOpal opine stota) samount?  U'tihink Lastityear 2ne 
Pre oy. 70 million. 1 was close” to "$8 miblion: 


Mr. Watson: But how much can each student get? 


Mee a yieOpa er POL MeVeLy =Cenm=O1 “study the ‘student “gets 
$2,305. Suppose the student goes for two terms, which is the 
normal academic term, starting in September and ending in April. 
moat student’ can get $4,610. If he goes for a full “trimester, 


three terms, he can get three times $2,305; so he could get $6,900 
or so. 


Mr. Watson: In order to get it, does that student make 
three applications or one application? 


Mr. Rajagopal: One application. 


Mr. Watson: So if the student is accepted in one 
application and continues the course right through, then that 
student collects $18,000 for his program. 


Mr. Rajagopal: No, not $18,000, but three times $2,300. 
SO it is about $6,900 for the first year. That person has'to apply 
again for the next year. One is allowed a maximum of four years, 
and that person gets cut off from Ontario graduate scholarships at 
that point. 


Mr. Watson: Let us go back on that again because I do 
not understand it. A person makes an application. I am a student 
going into-- . 


Mr. Rajagopal: A masters program. 
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Mr. Watson: --post secondary education. 


Mr. Rajagopal: A masters or Ph.D program. 


Mr. Watson: A masters or Ph.D program. I make an 
application. I am accepted as long as I continue my studies in 
that field. How long is it before I have to make another 
application? 





Mr. Rajagopal: You have to make an application the next 
academic year. For each academic year only one application is made. 


Mr, Watson: Is there any preference given to second-year 
applications or is there any discrimination, because you have had 
one last year and you do not get one next year? 


Mie Rajagopal: No. 


Dr. Smith: You must also maintain at least a B-plus 
standing. That is typically at least 75 per cent. It varies from 
place to place but that is the sort of measure they are after. 
Normally, you have to be an A student. You have to have something 
over 80 per cent to get a scholarship. 


Mc. Watson: Is the criteria strictly based on academic 
ability? What are the criteria for the scholarships? 


Dr. Smith: Theistudent)has to fill in an application 
form. With that he submits his transcripts, the details of what 
courses he has taken as an undergraduate and what courses he has 
done as a graduate student. Frequently, we find students develop 
as they move through the system. They may have gone into 
marge ee ual from school and their learning habits are not very well 
ordered. 


Their first year or two may well be pretty disastrous, but 
eventually they improve and perhaps they really fly high towards 
their final year. Then, when they get into graduate studies, they 
really do fly very high and attain excellent marks and 
recommendations frem the various professors; there are two 
referees’ comments. 


The department also has to rank the students. If one 
department puts up half a dozen students, it would rank these in 
order of merit. There is no concern taken for financial need since 
there are other programs in place to take care of this. To be 
quite specific, all the judgement is made on academic merit to the 
extent that we have good tools available for us to judge that. 


Mr. Watson: Do you as a board divvy these out only to 
certain universities, or do you see any of the applicants? I am 
going back to where I started by asking what you do as a board. Do 
you simply allot them to the various sciences at various 
‘universities and then let the universities pick them, or do you 
actually do the picking?" 
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Dr. Smith: The board effectively does the picking. Five 
institutions do their own picking: Brock, Laurentian, Trent, 
Wilfrid Laurier and a couple of the small, relatively new 
Universities. They do their own picking, but the rest come into 
one big hopper. They are examined in detail by the various panels, 
and the panels then make recommendations to the board member 
responsible for a group of disciplines. He then brings’ these 
recommendations to the board. The board would then make 
recommendations, which ultimately end up in scholarships being 
offered. 


Mregbichmanis:e Perhaps, justi touclarify things, “you 
could explain the difference between an open scholarship and an 
institutional scholarship as defined by regulation, because that 
is where the distinction comes in, is it not? 


Mr. Rajagopal: Actually, the institutional scholarships 
date back: to 1974 and earlier. These were originally given to 
preserve a balance among the scholarships offered to all the 15 
universities which were participating in the program. That way, no 
large three, four or five universities could take all the 
scholarships. They had a base of 10 scholarships for each of the 
15 universities to start with. That is to say, 150 scholarships 
were given as institutional scholarships, and 10, out of a total 
of 1,000 at that time, were allocated to each of the universities 


Subsequently, in 1976 this was reviewed and it was decided, 
based on the advice given by the Ontario Council on University 
Affairs, that the number of scholarships should be reduced to 45 
and should be available only for five smaller universities. This 
was because they had the problem of competing with the larger © 
universities, either because they did not have a graduate program 


or because they found other difficulties in attracting top 
candidates. 


240 ams 


Mr. Eichmanis: As Mr. Watson has tndicated= *l* fyine 


perhaps what he does not understand is thac the institutional 
scholarships are the ones decided by the institution itself. 





Me. Watson Oo there: are’ 45 off thesetan/ total? 


Mr. Rajagopal: Yes, five institutions, nine scholarships 
mech, itor altocal Oi. 45. 


Mr. Eichmanis: But the rest are open scholarships and 
these are the ones the board looks at. 


Mr Ra jasovel-lbere are. 1.200 scholarships of which, as 
Dr. Smith says, 45 are institutional scholarships; another 60 go 
to visa students, who are neither native Canadian citizens nor 
landed immigrants; and there are 1,095 are open scholarships, 
which go to students who are picked out from among the applicants. 
We get about 78,000 applications in a year from students enrolled 
in the 15 Ontario universities. 


Mr. Watson: Visa students can go anywhere? 
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Mr. Rajagopal: Visa students can go to any Obs Ena aes 
universities. They are all enrolled in Ontario universities. The 
scholarships are available only to students enrolled in Ontario 
universities. The purpose of tne program is to promote academic 
excellence at the graduate level in Ontario universities. 


Mr. Watson: In the 45 scholarships allotted to the five 
universities, now would the total enrolment in the master's and 
PhD programs of these five universities compare with the total 
number in the province? 


Mr. Rajagopal: They are in a weaker position compared to 
bigger universities such as the University of Toronto, Queen's, 
McMaster or the University of Western Ontario. The smaller 
universities, such as Trent and Brock, do not have master's 
programs in all the disciplines. Even where they have, they have 
comparatively less bargaining power to attract good students. That 
is why they are allowed to have this. I do not have exact data on 
the number. 


Mr. Watson: Does it reasonably represent the number of 
master's and PhD students that would be there in proportion to the 
whole population? In other words, does 45/1200s equate to the 
population in those universities? 


Mr. Rajagopal: Some of them do not have a doctoral 
program; so they have a problem. 


Dr. Smith: I do not think we have that number here, but 
obviously we can find it. 


Mr. Rajagopal: We can provide the number. 


Dr. Smith: The entire institutional awards program is to 
be reviewed by the board in March. I have been associated with the 
board now for two or three years, and the general view of the 
individuals on the board had been that it was a political decision 
to establish the various universities. The number of institutional 
awards is to some extent part of that process. 





It has always been presumed in the small amount of checking 
that has been done, and certainly it has been substantiated, that 
these institutions give out the awards on the same academic basis; 
but we expect to go through a full review of the whole process 
this spring. It is one of the items on the agenda. Mr. Rajagopal 
has produced information for the board members to review before 
they get there, and the institutional awards program is to be 
reviewed thoroughly this spring. 


Mr. Watson: I take it from your comments that what you 


would be expecting to review is the question of whether they 
should be continued as such. 


Dr. Smith: That is a question we should ask all the time. 
Mr. Watson: Why do you not make them all institutional 


awards and give the responsibility to each of the institutions and 
save getting together to do this? 
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Dr. Smith: That is something we have not discussed. Most 
of the individuals on the board are professors from other 
universities, and they tend to be very pleased with the NSERC and 
SSHRC system of awards, which are national awards. Even though you 
are perhaps a small university--we at Queen's sometimes tend to 
look at University of Toronto as a great big place with huge 
facilities and so close to the government that pours all the money 
in. We have to fight a little harder. 


I suppose it depends on how fair the initial cut is. As you 
may well know, the formula for financing universities tends to 
lead to quite a lot of debate within some of them. To the extent 
it has discussed it, and it would have been only in a passing 
manner, the board is happy at present with an open system. 
However, it is something we will examine. 


Mr. Watson: However, with respect to what influence the 
board members have on allocations to the various universities, do 
you have an undue influence in seeing that Queen's gets more than 
its share? That is really a two-part question. 


Draismith: Tf am-told Tamas impartial a chairman as it 
would be possible to find anywhere. Fortunately, Queen's has a 
very good chance. In all seriousness, the chairman makes a report, 
and this is then reviewed by the ministry and by the council of 
Ontario graduate schools. There is some interplay between the 
three bodies, and as a result of various things, some of our 
recommendations are approved and some are not, or at least some 
are put into practice. 


For instance, until relatively recently we had to break 
landed immigrants into two groups, L-ls and L-2s. The L-ls had to 
be treated in the same way as visa students. An L-l is someone who 
had been a landed immigrant for less than one year at the time he 
applied. We have never seen any reason for this, and we always 
recommended against it. Now we treat all landed immigrants and 
Canadians in exactly the same way, however long they have been 
here. 


That is one recommendation that was in put into place, for 
some reason which we presume was perhaps political. After a number 
of years, our recommendation was received and issued as policy 
from the ministry. 


Mr. Watson: This leads me to one question I would like 
to ask: In terms of the authority under which you operate, do you 
feel that legislation or some of the guidelines should be changed, 
and what changes, from your point of view, would you like to see 
in the operation of your board? 


You have already mentioned one case in which you apparently 
made the recommendation for a change and finally it was accepted. 
Do you have any others that maybe could be effected simply under a 
direction or may even require legislative changes? 


Dr. Smith: One of our concerns is that we should be 
charged with husbanding, if we can, the resources to support 
scholarships. If you look at our operation simply in that way, 
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then the 60 visa student allocation is nonsense. Canadian 
universities can attract the cream of many other countries. 
Certainly these people go back, since they come here as visa 
students and they must leave. However, from the point of view of 
supporting scholarships and having these people work in the 
universities and contributing to the general academic wellbeing of 
the whole system, we generally feel that the 60 is inadequate. 


10:50 a.m. 


We would like to see more scholarships in general. Obviously 
to some extent this has political overtones, and we recognize the 
various constraints. If we are concerned with supporting 
scholarships, there are a number of panels for each discipline 
group, with maybe eight subjects within a discipline. All the visa 
students are examined by one or two panels, depending on the 
numbers. 


We try to give each group of three professors about 80 to 
100 dossiers or applications to examine. In order that there be 
some consistency in the examination process, all the visa students 
might be examined by one panel in, say, English, history and 
geography. Then it would make recommendations for the small number 
that is allocated. 


Mr. Watson: What are you recommending happen to the ones 
who are designated visa? 


Dr. Smith: We would like to see the proportion of visa 
students increased. 


Mr. Watson: Visa students are people who come from other 
countries to study here and then go back to other countries. 


Dr. Smith: I can only speak from my observations of 
engineering disciplines. Many of them are absolutely superb 
students! Going uback™torpmy earlier. point, 1 Ejouryjob.16 to try to 
Support academic excellence in university research in the 
province, we are only doing a partial job with respect to visa 
students. 2 - 

Obviously, we would like to do what is possible to support 
all the landed immigrants and Canadian students, but the academic 
calibre of the people in the division between “received a 
scholarship" and "did not receive a scholarship" is higher for the 
visa students than for the general open group of Canadians and 
landed immigrants. How much higher it is depends on the particular 
disciplines. 


It is quite different in engineering. In applied science at 
Queen's University in particular we have approximately 380 
students in each year. As to electrical engineering, Hong Kong 
students often tend to go for the high-tech things. There are a 
great bunch of people with Hong Kong background in the first 20 
places in the faculty. 


Mr. Watson: The obvious political question is, why 
should we take Ontario tax dollars to support people who are only 
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here on visas, educate them and send them back home to build 
things they then send over here to take jobs away from our people? 


Dr. Smith: I get involved with the International 
Development Reseach Centre and the Canadian International 
Development Agency in Ottawa. I am sent to other countries to try 
to help them improve their research facilities and generally to 
make use of Canadian money in collaborative research efforts to 
upgrade them. 


In a variety of political arenas, we are deliberately 
attempting to help other countries to become better at doing many 
of the things we do. The board does not attempt to get into the 
political arena. As far as I am concerned, it is not my job to 
decide on the politics. We attempt to act on the instructions we 
receive from the ministry and in as well judged a way as possible. 


There are many first-class students. I am the head of the 
department. It is excellent to have somebody who is thoroughly 
First-class mixing in with all the rest of the students, the 
regular Canadian students, many B-plus, A and A-plus students. It 
is a catalyst. I can quote examples of what that sort of thing 
does, but I am sure many of you have experience of it. 


I am not trying to make a pitch that we should have the 
whole thing open. We recognize there is a need to restrict the 
money that goes to visa students for the very reasons you have 
cited. However, when you look at the talent that is requesting 


support, then we have concerns that perhaps 60 is not the right 
number. 


Mr. Watson: I know you said the financial ability to pay 
has nothing to do with your allotment of these, but would these 
visa students be fewer in number if the scholarships were not 
awarded to them? Maybe you would rather not answer, because you 
stated previously that the ability to pay has nothing to do with 
the award. 


The argument I get into at all levels concerns the people 
who come here from-offshore who seem to have lots of money. If my 
kids are going to university and I am making them pay their way 
through, and if when they want a ride to a football game or 


something they ride in the new car that the fellow from offshore 
bas, that’hurts. 


Dr. Smith: Oh, yes. The house next to where I live is 


owned by the son of somebody from Hong Kong, and the man drives a 
Saab Turbo. 


Mr. Watson: And you are quite prepared to give him 
$4,000 a year of our money because he happens to be a good student. 


Dr. Smith: Wait a minute. It may well end up that he 
would get it. I have already said that we do not take need into 
account. If we put need in our awarding equation, then presumably 
he and many other students would not get it. 


I happen to have an Indian student who is superb. He is 
being well funded on a very valuable Queen's scholarship. He does 
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not apply to the Ontario graduate scholarship program because he 
gets these things. This young man, to the extent that I have 
information on him, has told me that he has not taken a penny from 
his family because his family in India is very poor. He came Co me 
from an Indian university; he was a lecturer there. He has earned, 
by way of scholarship, every penny he has received. 


Certainly we have the man next door who is driving a Saab, 
and we have this fellow who has a wife and three children here and 
who is existing on stipends that are not very different from those 
that many other students straight out of their bachelor's programs 
get; so we see the other side of the coin. I am sure he intends to 
20° back and try to contribute*to Als community, because he 
recognizes that he has been very fortunate. 


Once we put need into it, we are in a different ball game. 
We are not in that ball game, and I do not think we should be in 
that ball game. 


Mr. Watson: That was my next question. Do you think you 
should be in that ball game? 


Dr. Smith: No. We are not equipped to be in that ball 
game. We know something about the academic process, and we know 
something about adjudicating between the claims of one individual 
and the next individual; but we are not at all equipped to get 
into the sociological problems, and I hope the board will never be 
asked to do that. 


Mr. Watson: Okay. I will pass to somebody else. 


Mr. Hennessy: Igama justia little concerned. You mention 
that it is not a political decision. The decision will rest with 
the people here. We will have local people, people from Ontario 
and from different provinces saying: "You are giving more 
scholarships to people who are coming over here and you are not 
taking care of your own people. Gur own taxpayers are not getting 
the benefit*ofeitan: - 


I fail to see the wisdom of your reasoning concerning these 
people from out of the country. We have enough unemployment here 
now without giving scholarships to people who may not even need 
them. The unfortunate part of it is that the people who need to 
come to Canadatand: telocatesdosnot. eet, toydoyseo: ite iss the,people 
with a lot of money who have the influence who get to come to 
Canada. It is the wealthy who are gaining by this. In the case of 
our own local people, perhaps a person is working and supporting a 
youngster to go to university or college who has the possibility 
of getting a scholarship, but they are given to out-of-country 
people. 


I find it very difficult when to some extent my tax dollars 
are going to support somebody from another country. I cannot see 
your reasoning. You are very wise in saying that it is a political 
decision. Yes. You make the balls and we will throw them, and they 
will throw them back at us. Probably the same people you represent 
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maiiebe cthenfirst. to. criticize us for taking care of people from 
out of the country while our own local people are not getting the 
benefits of receiving scholarships when they so justly need them. 
Perind that difficult to digest. 


Dr. Smith: I am the head of metallurgical engineering at 
Queen's University. We would be happy to have any good Canadian 
student apply to us. I think this is true of all the engineering 
departments. We have a variety of sources from which we can get 
money--the Board of Industrial Leadership and Development and the 
programs flowing from BILD where, for every $2 we can raise in 
association with industry for research, we get $l from the 
province. There are a variety of other things. There are the 
university interface collaborative grants from the federal 
government. The applied science departments end up with research 
dollars coming in which can be used to train students and also be 
applied to research assistants, research fellows and so on. 


I can make the claim that in my department no good Canadian 
student is ever turned away. We obviously have an acceptance 
level. If the student demonstrates he has the academic ability and 


the interest in the various programs we offer, then we will be 
pleased to take him on. 


I do not know what the situation is in history at Guelph, 
for instance. I would presume in those areas there is perhaps less 
money around, other than from the major scholarships, to support 
mresesobut sifuyoullook atlour (list; you will find there are also 
very few visa students. 


I recognize your concetn. We all share that concern. We do 
know, for instance, that in Ontario we have formidable fees for 
visa students. The fee is something in excess of $6,000 for a visa 
student per year compared with less than $2,000 for a regular 
Canadian student. So they pay quite a significant penalty to get 
into the system. Whatever scholarship they get, they still have to 
pay those things. 


Other provinces--British Columbia, for instance--do not have 
this. The visa students, the people from outside Canada and the 
people from inside Canada are treated in exactly the same way. I 
presume in BC there is an equivalent scholarship program to the 
that of the Ontario Graduate Scholarship Selection Board. I do not 
know the details, but I presume most of the provinces have 
something like this in place. To the extent they do not 
differentiate in fees, the visa student does not have a harder 
toad to hack. 


I am not trying to shrug off the importance of your comment. 
We are all concerned-- 


Mr. .Hennessy: You are getting me confused. You keep on 
talking. You are doing a great job for yourself. 


Dr. pomachbs Lean Sorry, 


Interjection: Stop arguing, Mickey. 


Pele 


Mr. Hennessy: You mentioned you had no trouble getting 
money from different areas. That is not what I read or hear 
through the media, which is that there is no money allowed. You 
say you have no trouble getting money. 


If a person can pay $6,000 to enrol in a school, surely to 
God he has the money to come over here. It 1s not a peasant or a 
coolie who is going to be able to put up that kind of money, 
$6,000 is a lifetime's saving. Maybe he will never make that kind 
of money. It is only the affluent or rich people who can ADLOFG, to 
come here for an education. 


For you to say you are going to try to give them more 
scholarships and take them off the Canadian students, I find that 
very difficult to digest, regardless of how you are going around 
Les 


Dr. Smith: May I correct something? I was not aware that 
said it was easy to get money. If I did say that, I would 
etract that. I have said there are sources of funding available 
to the people in science and engineering that perhaps are not 
available for people in arts. It is always difficult to get 
research money; you have to put up appropriate research proposals 
and so on. 


I 
ig 


We recognize the reason there is a limit on the support of 
visa students. We are concerned that 60 may not be the right 
number. It may well be, from your vantage point, that it is too 
large a number. From our vantage point, attempting to support the 
best scholarship in the university--that is really what 
universities are about--we would like to see that number 
increased. What it is increased by is something which obviously 
the ministry and others will wrestle with. 


There is a number now, 60; somewhere along the line a 
decision has been made to support visa students, and 60 has been 
selected as the number. Presumably-- 


Mei; wCharl ton: Onutuam point,4 just \SOmltnis,clearnto 
everybody, is the number of 60 scholarships for visa students set 
by your board.or by the ministry? 


Mra Radagopa al ticgecer bys Che minigtry ltr d sapant of 
the Ontario graduate scholarship regulations that they support 
five per cent of the top 1,200 scholarships. It is set in the 
regulations. 





Mr. Charlton: If members have an argument about that 
issue, it is an argument with the ministry, not with your board? 


Driv. Smiths Nok with. us, HO. 


Mr. Hennessy: Let me clarify that. If this committee 
makes a recommendation to that effect, the minister may be 
convinced or swayed to some extent that this committee is 100 per 
cent in favour of it. With all due respect, if the ball lands back 
in this court, it becomes a political decision. The same perple 
sitting here today would be the first ones to get up in the House 
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and ask, "Why are so many scholarships being given to people from 
out of the country when our own people are starving?" and all this 
stuff. Therefore, it works two ways. 


If it is going to be a political decision, I want to be on 
the record so that if the minister does happen to read this he 
Siageknow [am not in favour, of it, rightly or wrongly. 1am 
elected by people here. You get the majority of those people, and 
1 am not criticizing them, going back to their own countries and 
we lose all that expertise we could have in Canada; therefore, the 
Canadian people, the bigger percentage of them, would probably 
stay in Canada. 


What I am concerned about is that it is a recommendation 
from this committee, and if the minister does not hear any 
dissenting viewpoints, he will assume the committee is in favour 
a Hevand thinks it is a great idea. I do not thrink it is a “reat 
idea. 


ees LO vali < 


Dee fe eauen: §'O 0c tain, “au this level or schotarsiips, 
in whatever jurisdiction, an attempt is usually made to provide 
for excellence from anywhere; there is attempt made to build into 
the program people who are not residents of that jurisdiction. 


My own daughter is one of three kids from our area who are 
on scholarships at the University of Texas. The basis of it all is 
that they are looking for excellence wherever they can find it in 
the world. An attempt is made, for a variety of what I. consider to’ 
be extremely valid reasons, to provide those scholarships on the 
basis of excellence. They get them and work them into the program. 


I believe there is a great advantage in having these 
students here at our schools. They have a great deal to offer to 
the schools and the other students. It is part of a moral 
Sbligation on the part of Ontario to open up our universities to 
foreign students. The fact that 16 scholarships are awarded ina 
year seems a minimal acknowledgement of that obligation. 


At this level of education, I cannot quibble with the fact 
that students from other countries are participating in the 
program. I cannot argue with it when I know full well students 
from Ontario are taking advantage of scholarships in other 
countries. I would be as mad as hell if somebody said, "Your kid 
Cannot go to the University of Texas because she is from Ontario." 


I would have a long argument about whether the three kids 
from my area are there because they are residents of Oshawa or 
because they do something particularly well. They are there 
because they earned it. From what this gentleman says, I take it 
these young people are at Ontario universities under our 
scholarships not because they are token persons from other 
countries, but because they excel at what they do and have earned 
them. 


Mr. Charlton: Perhaps we can take this academic 
excellence discussion a step further so it becomes clear. At the 
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outset, you said the purpose of the scholarships is to promote 
academic excellence at our universities, and that the allocation 
of a number of those scholarships to visa students is for the 
purpose of attracting very high quality students from abroad in an 
effort to broaden, as far as you can, the excellence, the 
expertise and the breadth of experience at programs in our 
universities, in order to broaden the scope of academic discussion 
and so on. That is basically what we are talking about. 


Dr. Smith: May I comment on that? Perhaps I can give an 
example. There are about 25 graduate students in the department I 
head at Queen's University. For a number of years I urged our 
students to do something with the room they used as a common room, 
but nothing really happened. I offered to provide some small sum 
from the trust fund we have to help re-equip the place, to make it 
a room for something other than drinking a cup of coffee and 
talking about hockey, football or whatever. 


Finally, this year a student from Nigeria who came to us on 
a scholarship from his own government took the ball and ran with 
it, or took the puck and skated with it, and now they have an 
excellent facility. All the other students are benefiting 
significantly from it. That is just a trivial example. Those of us 
who spend a good chunk of our lives at universities thoroughly 
enjoy having a mix of people from all sorts of countries. 


We would like more first-class Canadian students, without 
any doubt, but what we really like at the university are bright 
students. We have a degree convocation, a degree ceremony at 
Queen's and we still have a prayer before the degrees are awarded. 
The university chaplain makes the prayer that the university is 
composed of co-learners, the professors and the students, and we 
value that. 


Mr. Charlton: Let us talk about your programs and put 
the whole thing into perspective. I think you said you had 380 
students in your program. How many of those would be visa students? 


Dr. Smith: Those are 300 undergraduates, net graduate 
students. ~. - 


Mr. Charlton: Okay. How many graduate students do you 
have in the program? 





Dr. Smith: Queen's has a total university population of 


between 10,500 and 11,000. Of those, about 1,200 to 1,500--it 
varies--are graduate students. 


Mr. Charlton: »het us: Cake the 1,500. 


Dr. Smith: I believe the number of visa students in the 
entire university is something less than 20 per cent. It varies 
from place to place. In some universities, the graduate population 
may even approach 50 per cent. In some departments, in other 
places, it may well run in excess of 50 per cent. 


The universities are very aware of these things, and the 
federal government uses various means of bringing pressure to take 
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mote of your concern. For instance, most of the professors in 
science and engineering receive operating grants to help them in 
their research work. Only a certain proportion of those funds--I 
think it is 30 per cent total for the universities--can go to visa 
students. There was one period of time when they cut out all visa 
support from operating grants. More recently, they brought it in. 


We are pleased when the first-class visa student comes with 
us, hopefully benefits significantly, as we do from having the 
student there, and then goes back to his country. Many of those 
students ultimately apply to come back to Canada, and many of them 
are received into Canada and become first-class members of society. 


The whole rationale of aid to the developing world is broad, 
very involved and has all sorts of political and commercial 
overtones. 


Mr.. Charlton: Can we go back for a few moments to the 
open scholarships? I think you said that in general the people 
from the universities are happy with the way the open scholarships 
are dealt with. Have there been any complaints from the 
universities that do not have any institutional scholarships about 
not receiving a fair share? 


Dr. Smith: I am not aware of any of these. We were 
talking earlier about some of the things we might look at during 
our March meeting. I have served on the admissions committee at 
Queen's for undergraduates. One of the statistics we get fed was 
the number of Ontario scholars who go to various institutions. 
Something like. 65 per cent of the intake at Queen's is Ontario 
scholars. That is the highest proportion in the province. Only 
eight per cent, in the particular year for which I saw these 
Bracistics, goto Brock. 


We are talking about undergraduate studies. Often the 
research program, .the undergraduate program and the relative 
prominence of the individuals in it may well be similar. I do not 
have that information; we are intending to try to get this 
together so that we have a much better feel for it and, therefore, 
can make some recommendations on the institutional awards 
Subprogram. 


Mrs  “Breaughe§ Thatmis-justs becausemthese? people wanteto 
eo to the finest university in the country, though. There is 
nothing astounding about all these Ontario scholars wanting to go 
to Queen's; they just want to go to the best university in Canada, 
enat is all. 


Interjection: Are you an alumnus or something? 

Mr. Breaugh: How did you know? 
1:20 a.m. 

Dr. Smith: To the extent that eight’ per cént- in that 
particular year went to Brock, then presumably the institutional 


awards were the response in graduate studies to try perhaps to 
redress that sort of imbalance. 
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Mr. Breaugh: I just have one area about which I am 
somewhat concerned that I want to explore. This program is a good 
one, but I would very much like to see it expanded. Is there any 
possibility of an expansion of this program in the foreseeable 


future? Is there any push on to do that? 


Mr. Rajagopal: I guess we have triedytor accack the 
ion on two fronts in the last few years. One is the number of 
arships and the other is the value of scholarships. 


nm 2 
= 
¢ 


The number of scholarships now seems to be 1,200; it was 
originally 1,000. If you take an application intake of all the 
8,000 students, almost one out of six students who apply is able 
to get a scholarship right now. 


Taking the program itself as one which is intended to 
promote academic excellence at a very high undergraduate level, I 
do not know whether the number itself would be a major problem 
with respect to 1,200. Probably there has been a lot of comment 
about increasing the value of the scholarships. It has been said 
that too often the value of the scholarship, which is $2,305 per 
term, is quite low. This is still comparatively less than other 
scholarships. 


We have been thinking on and off about how to increase the 
Limit. In the last three or four years we have been more or less 
tied down to the five per cent of the guidelines and we have not 
been able to increase it very much. 


Again, finance always seems to be a problem. At this very 
moment, I guess, the advisory body for the ministry, the Ontario 
Council on University Affairs is also making a thorough review of 
the scholarship program in order to see exactly how it can be 
revamped and increased in its scope. We hope to hear from the 
Ontario Council on University Affairs within the next few months. 
At that point, we have to review exactly whether more money is 
available and, if so, how we can increase the richness and 
diversity of the program. 

Mr. BreaUgh:.My concern is twofold. One, I have some 
concerns for those people who do get these schclarships in that we 
ate probably not meeting their full expenses. I do not suppose it 
is a great hardship when one looks at what another student has to 
eo through, bateieyis aebitsotyarprop lem inp that, io)26, nor 
addressing itself to the actual costs that are involved, but it is 
an award of money, for which I am sure everybody is grateful, but 
it does not quite cover the expenditures. 





The second problem that would concern me somewhat is that I 
would be anxious to retain these students here in Ontario and 
Canada. I am aware that we are in competition for these students 
with other jurisdictions which offer much better programs with 
respect to scholarships, funding and even facilities. 


I am aware that the University of Texas, for example, set 
out a few years ago to upgrade its academic standards. The first 
tool they used was academic scholarships, much as they had been 
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using athletic scholarships for years. They went at it very 
aggressively at a number of levels, one of which was providing 
full scholarships for students who had academic excellence. In a 
short period they managed to move that university into--I think it 
is now ranked eighth in the United States. They simply decided 
what they wanted to do and in typical American fashion 
ageressively went after it and upgraded annually. 


Wevare vin -aicerncain sensescompebing with that type cot 
approach, and I do not think we are competing very well. I would 
be interested to share your views on that. 


r. Smith: The university requires to have teaching 
assistants. They are called different things in different places, 
but these are essentially people who in sciences take charge of 
laboratories and perhaps mark problem sheets and this sort of 
thing. Again, the practice varies from one place to another, but 
in my faculty these students are paid a minimum of, I think, $15 
an hour. Many groups are now unionized, and that is a figure which 
varies from place to place. 


The net result of all that is that students, particularly 
good students, whom professors would like to be their teaching 
assistants, can expect to receive somewhere between $2,000 and 
$3,000 in addition to their scholarship stipend. They end up with 
something like $9,000 or maybe even $10,000. There is a limit to 
the number of hours they are allowed to expend in this sort of 
activity, but you would want the first-class student in your 
classes. 


I think some of your fears are allayed because there is a 
supplement that tends to arise from the department. The very best 
students may well choose not to have that when they are really 
pressed and want to get their dissertations finished or something. 
Then they would elect to take only the scholarship. 


Mr. Breaugh: I would still maintain that comparing what 
is available in Ontario to what is available in other 
Burisdictions, there are a lot more attractive programs, better 
financing and more-possibility-elsewhere than there is here in 
Ontario. If I were one of these students and was looking at the 
offer of this kind of financial support here in Ontario as opposed 
to what might be available in Texas or California or even in 
England, the prospects of going somewhere else would be extremely 
ecCractive. 


Dr. Smith: There are a few Nobel laureates in Canadian 
universities. 


Pr: Breaugh: Yes. 


Dr. Smith: It may well be the way you become one is to 
some extent political, but-- 


Mr. Breaugh: Yes. I think the financing of universities 
in other jurisdictions is maybe not quite as stable as it is here, 
but then if you look at what any large American university has as 
its resources, you see they are really quite phenomenal. 
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I had the chance to visit the University of Texas at Austin 
and I was just overawed by the kind of money which that university 
has at its disposal and how it goes about obtaining it. It does 
not matter whether it is a football team or the world's greatest 
intellectual, they have financial resources which would just make 
our universities drool. 


Dr. Smith: Queen's puts the screws on its graduates, its 
alumni, as you no doubt know, but to a much lesser extent than 
other people. We tend to put it on more than many other Canadian 
universities. 


Mp. (Breguz neat noticed. 


Dr. Smith: We tend not to do it quite so well. 


These days, certainly, in engineering there is a great 
emphasis on high tech. There is a microelectronics institute in 
California and some people like Bell Northern join it. It is $l 
million up front. It is closed now; they will not take any more 
people. You also pay an annual fee. 


It is an excellent financial engine. It drives itself and 
generates all sorts of benefits. 


Mr. Breaugh: How would you rank us in that field of 
endeavour? Are we at least competitive in attracting these people 
and keeping them here? 


Dr. Smith: In some areas we are. Do you mean in, say, 
microelectronics? 


Mins Breaugh: Yes. 


Dr. Smith: As a result of a Queen's initiative, the 
microelectronics centre was established--VLSI, very large scale 
integration--which is a co-ordinating facility for all the 
Canadian universities. There is a lot of University of Toronto 
input into it as well. All the universities collaborate through 
this microelectronic centre. It does quite a lot of design work, 
but it gets the software to do it from Stanford. 


« 


In some areas we lead the world, but they tend to be a much 
smaller number than the Americans. Then they are 10 times bigger 
and they seem to have ways of--everybody from MIT has an MIT 
chair. You do not have a Queen's chair--I do not know whether 
there is a Queen's chair; you may have a Queen's clock. 


Mrs Breaughs behave can obldviscart: 
bL33054a.m. 


Mr. Chairman: May I play devil's advocate for a moment? 
You said earlier that the main criterion or the one criterion in 
giving these scholarships was academic excellence. Let us assume 
Chat <all.of:the applicants) havea, couplesof nicevletterastrom 
their professors saying what good boys they are, how bright they 
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are, their future is great and so on. Why would you not just take 
muecse 69000, “recd the details into a ‘computer and pick them ore 
the computer? Dispense with your board and at the end let the 
computer spit out the 1,000 or 1,200 successful ones to the 
minister. 


Dr. Smith: I suppose that could well be a better system, 


if we were able to quantify objectively the various inputs on the 
recommendations and the departmental placing, all of these things. 


For instance, it may well be that the departmental ranking 
of students may not line up with the cumes--their graduate final 
mark or undergraduate final mark--since that tends often to be 
something that arises mechanically. One would hope that the 
professors who are on the panels do use their skill at taking note 
of these various things and putting it into their selection 
procedure. 


Mr. Chairman: Therefore, there is more than just 
academic excellence or marks; there is a subjective judgement made 
by these various panels. 


Dr. Smith: The subjectivity is associated with the 
interpretation of the various bits of data they have. As I 
mentioned, it could well be that of two students, one who is an 
undergraduate and has just graduated and might well have got, say, 
BO per cent while the other has 83 per cent, the department may 
well have ranked the 83 per cent fellow higher than the 86 per 
cent man. You would need to have some way of taking note of that. 


Sure, you could write an algorithm or an equation which 
Saged@huild’thateins tiayouvarel going *to “use “Letters of reréerence, 
and we believe you should, then it is very difficult to quantify 
those. 


In principle, we could. We could rank it between one and 25, 
Or something, and then we could feed it all through. Sure, but you 
still need the panels to make that ranking. 


The board has been very concerned that at all times the 
members, either the panel members or the panel chairman or the 
board members make all the academic decisions. We deliberately 
attempt to avoid placing the burden of making academic decisions 
on any of the staff at the secretariat who service it. 


In principle, yes, but you require somewhere to take that 
Seca and quantify it. tf you look at the -procedures; as an 
individual professor serving on some panel, I would get these 
scripts and I would then suggest that we place them into five 
piles, starting with the best fifth and then the second best, and 
so on. Then we ascribe numbers to these and add up the numbers. 


If I were the chairman, I would compare Joe Bloggs or Bill 
Smith or whatever with what the others would rank that individual 
at. If there is a difference of three in what you say this fellow 
is worth and what I say this fellow is worth in the academic 
scale, ther we will have another good look at him or her. 
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We try to take all the data we have and finally put LEuineo 
a number and then from that number make a proposal. As chairman, I 
would already have a number target of successfuls and a target of 
reversions. One of the things 1 am responsible for is deciding on 
those targets and I do it by taking note of the proportion of 
acceptances in the past. One of the things we have done this year 
is to increase the number of acceptances so that, even though we 
have something like 1,100 open scholarships to give out, we are 
accepting 1,400. 


We only hope there is not going to be a hiccup in whatever 
it is that causes people to accept or not to accept, because I do 
not know what the devil happens if the ministry runs out of money. 
One of the things we obviously have to be very concerned about is 
not to put the ministry in an invidious position. 


Mr. Charlton: On the process of ranking, when you look 
at the files you have on each of the students, how much weight 
does the board put on the level at which a student participates 
with others, i.e., if two people who are ranked relatively closely 
and one is described as a loner and the other participates well 
with other students. 


Dr. Smith: The department would take note of that. The 
head of the department has to fill in ranking sheets for the 
people for his department and that sort of thing would no doubt be 
considered. If I had two people ranked together and there was some 
comment that they were absolutely equal and therefore were ranked 
equal, but one tended to be a loner and the other tended to take 
part in active discussions in the group, with no equivocation at 
all I would go for the one who takes part in active discussions. 
If you look at the way ideas arise, they do not arise in isolation. 


2. 


Mr. Charlton: That is why I asked the question. 
Dr. Smith: I am sure my colleagues feel much the same. 


Mr. Edighoffer: 1 understand that, of the 
recommendations you make each year, you recommend more because you 
naturally have students who do-not accept. What numbers are 
accepted by the minister--100 per cent, 99 per cent? I understand 
you are an advisory body. Does the minister accept all your 
recommendations? 


Mr. Rajagopal: Most of the recommendations are accepted 
by the ministry, subject to any fiscal or financial constraints 
that may pertain to the ministry at the time; for example, 
recommending something such as the abolishment of this second 
category of landed immigrants, of cutting down or increasing, 
anything that does not involve any major policy decision. There is 
no problem about a person being accepted. However, we were talking 
about visa students today. Those of a major nature require much 
serious discussion. The minister may choose to accept or may say, 


tty 


We Ganhotido  ieratlthisstames: 


By and large, I would say the recommendations that come from 
the chairman are all accepted. Last year Dr. Mothersill was the 
chairman. The board's recommendations, the recommendations he made 
that we are talking about were all accepted. 
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Dr. Smith: On the L-1l and the L-2, that recommendation, 
there was the scrapping of the landed immigrants who had been here 
less than a year at the time of application. They were considered 
in the same group as visa students. There was obviously some 
reason for having that sort of grouping earlier. The 
recommendation to scrap that group was made by the board for a 
number of years. Eventually, that became the policy of the 
ministry. Presumably, there was some rationale for having it there 
in the first instance in the same way as there is with the 16. 


na240 a.m. 


Mr. Edighoffer: Looking over this report of the chairman 
for the 1984-85 competition, there are a number of 
recommendations. I wonder whether you have any comments on any of 
those recommendations. It would be helpful for us as a committee. 


Dr.. Smith: The first one has been accepted. Number 2: It 
is a chore looking at a mass of applications, and it would be very 
nice if more professors would come forward to do it. The same 
names often appear year after year. These are people who consider 
this is one of the activities on which they are prepared to put in 
some real time, but the secretariat often is a little pressed to 
get the appropriate mix of available expertise. 


DEreE Ot enctleronismetnat wWhiyanunber:/ wis: there! rane we 
considering making it compulsory? 


Dr. Smith: Any of you who have taught at universities 
will know March tends to be a very busy month. At Queen's the 
lectures dry up in the first week of April; so March tends to be 
very busy. You are trying to make up for all the time that you or 
the students have perhaps lost. There has been a general wish of 
most panel chairmen not to be present. 


This year it may well be that the humanities group will 
choose to get all its people together before the board meeting. We 
Bald revisit. that question as part of our deliberations after the 
competition. I personally think it is good to have the chairman 
there since every application will have been reviewed by the 
people who are available in the hotel at the time we make the 
final selection. Somebody has looked at pretty well every 
Bee CetA0n, and if only the board members are there, they go 
along with the recommendation of whoever chaired the particular 
panel. 


We believe that we have a good system and that this is not 
an unreasonable thing to do, but nevertheless various things pop 
up and it would perhaps be nice to revisit it. It takes one or two 
days out of an individual's busiest time. 


Mr. Edighoffer: I was wondering about number 5. 
Dr. Smith: We have tried to simplify the wording to make 


Sure all sections are consistent. We spent some time looking at 
that. 


Mr. Rajagopal: That has been revamped. 
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Mr. Edighoffer: it has been revamped; I was not aware of 
it. If there were any further comments on any of these, it would 
be helpful to us. 


Mr. Chairman: May I play devil's advocate again? Last 
week we had the Geoscience Research Review Committee in front of 
us, and I can remember that last September we had the Ontario 
International Corp. in front of us. The committee got itself 
somewhat hung up on value for dollar, to put it bluntly. Last week 
we became somewhat concerned with value for dollar as a yardstick. 
If one were to get a yardstick, what does your $9 million in 
scholarships do to put chickens in every pot in the Ontario 
economy? 


Dr. Smith: I once turned up for a chair in Britain and 
was asked to what extent my research had anything to do with the 
price of a pound of potatoes. 


Mr. Chairman: Fair enough. That is very close, except we 
grow more poultry in Oxford than we do potatoes. 


Dt SintthemObGlOUS L¥s lo 16 a,Gtfr cule; ques lion Lo 
answer. 1 do not know too much about the price of milk, but I do 
know a little bit about the mining industry in Canada, not that it 
is the area I work in. I came to be involved in solid state more 
than in these other things. 


I was at a minerals outlook conference that the Department 
of Energy, Mines and Resources put on last fall. There was a 
general mood at that meeting of getting into the bunker and 
shoring up the exit because we are going to be assaulted from all 
sides. 


In other countries, we tend to have relatively low-grade 
ores, except perhaps in ore bodies that we have not discovered yet 
or are a long way from where we want to use them. If you have 
low-grade ores, you are required to expend an enormous amount of 
energy to end up with a metal. Assuming there is a market for that 
metal, it means your metals cost that much more. In places like 
Zambia and Australia, they have mountains that are 65 per cent 
copper, iron and so on; they have a much greater ability to feed 
the world's desire for raw materials. 


It seems to be obvious that a large component of Canada 
making its way in what remains of this century and the next has to 
do with ingenuity--making a better mousetrap, making a cheaper 
mousetrap with the same design. That is so often what the steel 
industry is about. All these things require new people, new minds 
to grapple with things. 


I am convinced that whatever you spend on this--be it $9 


million, $10 million, $12 million or whatever--for anybody who has 
the academic ability to go on to graduate studies, everything 
should be done to help him do it. 


One of the delightful things about being a professor is 
watching people develop from when they first come in your door as 
undergraduates and then go out as graduates, then taking people 
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and watching them develop from being relatively inexperienced, wet 
behind the ears, whatever, when they first come into the graduate 
school and move through the MSc and the PhD, especially if they 
have done it in a group school where they have had to defend what 
they are doing all the way through. They have not been attacked 
but encouraged to interact with each other, defend their 
positions, make statements, expect to be challenged and be 
prepared to rebut the challenges, or if the challenge is 
sustained, change their argument or direction. 


oe) a.m. 


I am sure Canada's future is tied up with its young people. 
It is tied up with all its young people--the ones who go to 
colleges of applied arts and technology and the ones who do not. 
mer these people are extremely important. The ones who are going 
to shape the future are the bright people. One of the ways of 
helping the bright people who want to take the university route to 
success is to help them with this sort of program. 


re charlton: One of Ehe problems with the ‘engineer 
making the better mousSetrap is that the geneticist is inevitably 
making a better mouse as well. 


Back to the selection process. What other kinds of things do 
you look at in addition to the academic standing and ranking that 
a student gets? For example, do you look at other things those 
students do, extracurricular things in the university and perhaps 
extracurricular things in the community as well, just with respect 
to the breadth of experience that student can bring to the | 
university? 


Dreeomich wsoOeo Lene cndt sort “of thing 1s rerlected an 
the comments of the professors who know the student. So often the 
brightest students tend to be introverted, so there tends not to 
Meetoo much of that stuff. You know jolly well that those bright 
students in the right atmosphere will provide some of the new 
thoughts. 


In general, we would take note of those activities. When I 
Birst arrived at Queen's, I used to take part in a prison visiting 
scheme until they had the riot and stopped that. I suspect that 
Bort of activity would not go too far to change the standing of 
the individual in the classification. 


Obviously, it is an individual thing. The board takes the 
comments or recommendations from the individual panels. We are all 
human; we are not automatons that can just end up with set 
numbers; so I presume the individuals will consider those things, 
more or less, depending probably on their own social interaction. 


In general, as a professor and head of a department, I look 
Ber that sort of thing. 


Mr. Charlton: So to some extent it does play a role? 


Dr. Smith: I am sure it plays a role. I would think it 
would come in very clearly in the recommendation from the 
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professors, since they are encouraged to not only tick a few boxes 
on where these people rank among ail the students they have-~that 
sort of thing--but also add additional comments, and there is a 
big space for that. Tne comment I would make is that the man or 
woman makes a significant contribution to the life of the 
department, which I think is paramount in a good school. 


Mr. Chairman: Any other questions? 


Mr. Edighoffer: When we were going through this, someone 
ked why there was a difference, even though the costs of the 
board are minimal. What was the difference when back in 1982 it 
was $43,000 and last year it was $28,000? What was the reason for 
that? Can we expect a large increase in next year? 


Mr. Rajagopal: No, beyond the fact that the expenses 
have been kept down--especially what Dr. Smith was talking about, 
the meeting in March. A meeting of that nature now is made 


optional; therefore, there will be less money spent on services. 


I think it has solidified at the current level of somewhere 
in the neighbourhood of $27,000 to $28,000. We come back to the 
total expenditure of $8 million in the fall program moneys. 


The services could vary, depending upon how the meetings are 
arranged. We have now adopted what is called a conference call to 
get the professors together. We have arranged conference calis so 
they cé 


y can exchange views, because each panel consists of three 
members. We have always tried to find ways and means of reducing 
expenditure level. 

Mr. Chairman: Fine. That appears to be all the 
questions. I believe Dr. Smith has a plane to catch. 4m I not 
correct? 


De. Smith! 1 havera train toceatch: 

Mr. Chairman: You have a train to catch. All right. You 
will certainly make it) by one o'clock. IL presume the snow is not 
so deep it is going .to stop the trains. Thank you very much for 
appearing before us this morning. 


there is nothing more, committee members, we will meet 
rnoon at two o'clock to review the drainage tribunal. Mr. 

nd Mr. Villeneuve will be particularly interested in 

ing how drainage in southern Ontario is doing. 


Tt 

ae 

this afte 
a 


The committee recessed at 11:55 a.m. 
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AGENCIES, BOARDS AND COMMISSIONS 
(continued) 
ONTARIO DRAINAGE TRIBUNAL 


Mr. Chairman: We have in front of us this afternoon the 
' Ontario Drainage Tribunal, Mr. Delbert O'Brien, chairman. Mr. 
Penny Ediger is¢hereziromitherMinistry of, Agriculture and-Food. 
Does either of you have an opening statement, oral or! written? 


Mow rOaBriénenYes,eMrieChairmany,,1, have a.few.remarks, 
Mr. Chairman: Would you proceed? 


Mr. O'Brien: Mr. Chairman, I am pleased to be here this 
afternoon to discuss drainage. To many mainstream residents of 
this province drainage might not be a major interest, but, as you 
know, it is of great interest to many of our rural residents. 
Occasionally of late, drainage has even reached some of the major 
newspapers in the country. It is becoming the subject of some 
controversy in parts of the province. 


Some of you may have been involved in the committee of this 
House that investigated drainage in depth. The result was the 
Drainage Act, 1975. Included in that act was the creation of the 
drainage tribunal. That act was proclaimed in April 1976 and the 
tribunal was established in approximately 1977 over a number of 
months. 


The drainage tribunal went to work. Since that time we have 
conducted approximately 600 hearings across Ontario and we have 
another 50 or 60 hearings scheduled. We recall the admonition of 
the committee recommending that there be easy access to the 
tribunal for farmers and residents affected by drainage, and we 
have tried to follow that rule. We have attempted to have the 
proper perception with the parties involved in hearings. 


With respect to easy access, as you are well aware, we have 
always held our hearings in the local municipality. On occasion, 
this has meant holding hearings beside the local grader in the 
township garage. At the opposite extreme, there have been 
occasions when we have dealt with a major drain costing $2 million 
or $3 million in a hearing that lasted more than two weeks and 
involving five or six solicitors representing different parties. 


We have a broad cross-section of the types of hearings we 
have to conduct and we attempt to adjust our procedure to the 
occasion. In other words, we try to assure farmers that they do 
not need lawyers to appear before us. We try to maintain a very 
simple procedure. All that is required to appear before us is to 


P-2 


sign a note or a letter indicating the need for an appeal, and we 
will come to the area. Lawyers appear in approximately 40 to 50 
per cent of the hearings, but there is no need to have legal 
counsel present. 


As you are aware, the drainage tribunal has eight members. 
The vice-chairman is an experienced drainage engineer. He sits at 
all hearings with me, the chairman, and two other members, both 
farmers. So at any hearing there are always two farmers and two 
professionals, and I conduct it as chairman. Of course, I can wear 
my farm hat as well. 


We try to expedite hearings as quickly as possible. We 
attempt to maintain a time span of approximately six months 
between the receipt of the appeal and the hearing. Because of the 
procedural demands, it is hard to shorten it. After we receive 
notice of an appeal, we have to acquire all the mailing lists from 
the municipality. Sometimes that involves as many as 2,000 names. 


We have to arrange hearing dates. Sometimes if a number of 
professionals are involved and occasionally many appellants, 
sometimes 20 or 50 appellants, we try to make arrangements so they 
can all be present at the hearing, and it takes some time to get a 
date that is agreeable to all parties. 


Then we have to send out notices. We always send out notices 
from our office. There are obvious reasons for this. We do not 
like to rely on the clerk of the local municipality in every case. 
In some cases, the remote municipalities are really not up to this 
type of mailing procedure, so we do it from our office. As a 
result, since 1977 we have never had a hearing aborted for failure 
of notice, nor have we had an appeal based on failure of notice. 


All the hearings are oral and the proceedings are 
transcribed. We take our own recording equipment along and we 
provide a written decision together with reasons. The decision and 
the reasons are mailed out after the hearing. 


I am pleased to say that to date, in more than 600 hearings, 
we have never had an appeal with respect to any matter, but of 
course the normal grounds for an appeal would be procedural 
irregularity. 


We feel we have innovated in a number of areas that have 
represented a considerable cost saving, and I will mention these 
just briefly. 


One is that we take great pains to set a proper and suitable 
date for all parties, and this avoids adjournments. Those of you 
who are legal counsel know how costly adjournments can be, 
especially when we travel across the province, in some cases to 
the northwest or to the north. We personally contact all the 
appellants; we contact the engineers and the lawyers involved, and 
we arrange a suitable date for everyone. Sometimes this is a 
lengthy process, but it avoids a later adjournment or difficulties 
at the hearing date. As a result, we avoid adjournments. 
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With respect to section 53 of the act, I might indicate that 
we send out notices to all parties. Section 53 of the act provides 
for a rehearing if there is a change in the assessment. But to 
avoid the cost of going back a second time to determine any change 
in assessment, we send out notices initially to all parties 
advising them that the assessment can be changed and requesting 
that they attend the hearing. This avoids a second hearing. 


We have also innovated in one area. Subsection 58(4) 
provides for minor amendments if approved by the tribunal. These 
are frequently technical matters of no great consequence, and we 
provide that we will grant our approval in advance, conditional 
upon notice being sent to all parties interested. The notice 
provides for their right of appeal. If no appeal is received, the 
conditional order is confirmed. The result is that since 1977 we 
have had only four appeals, despite the fact that we do have 
approximately 15 to 20 such orders per year. 


As well, section 98 provides for us to have stenographic 
services and also professional services available. We have never 
used stenographic services; we merely record all the proceedings. 
That is a considerable saving in cost. Nor have we ever acquired 
independent professional services. These have been rendered by me 
and my firm. 


As I indicated before, avoiding appeals has represented a 
considerable saving to the province. We have never had an appeal 
proceed. 


Gentlemen, I think that summarizes it. I would like to 
indicate that by the end of this fiscal year we will have had 87 
hearings for this year, 20 of which did not result in a full 
hearing, under subsections 58(4) and 76(1) of the Drainage Act. 
They may have been last-minute settlements, sometimes after we 
pELAved™toweonduct@atiear Inge bucimoteafullvonesiThere haverbeen 
67 full hearings. 


As I have indicated, some have taken almost two full weeks 
to complete, so we have been rather busy. I have nothing to add. I 
have a list I could.pass around to outline forthcoming hearings 
entilegaly .6sethpesietqustdassangindication ofstherkindiofwagenda 
we maintain. 


MregBreauchen MradChairmanfadwhavedarcouplesofvateasyI 
would like to explore. First, where this is done by mutual 
agreement, you really have nothing to do with that. 


Mr. O'Brien: That is correct. We have nothing to do with 
the mutual agreement drains. 


Mr. Breaugh: Would you have any idea how many are done 
that way in a given year, so we get some perspective on what you 
are dealing with? 


Mr. O'Brien: I have no exact knowledge--someone else in 
the department might. I think you would find there are 
disappointingly few. 
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Mr. Breaugh: Can you give us any reason for that? It 
would seem to me the obvious preferred route. Is it easier to do 
it by the other methods, or hard to come to a mutual agrement? 


Mr. O'Brien: My experience in that area has been in 
private practice in agricultural law. It almost amounts to the 
independence of the farmers themselves. In my experience, they 
sometimes find it difficult to get together and make it work and 
bear the cost. 


I have had in my practice a few cases where it has been 
attempted and it worked for a while. There was initial 


construction, but occasionally a failure of maintenance or 
contribution by one party or the other. 


Mr. Breaugh: I hear the government is not very anxious 
to encourage that. Do you agree? With respect to identifying the 
program and funding and encouraging it to be done in one way as 
opposed to another, the government rather discourages doing it by 
mutual agreement. 


Mr. O'Brien: I cannot really say. I am not aware of the 
posture of the government in this respect. Certainly nothing has 
come to my attention, except to say I frequently have to go to 
meetings involving drainage. I speak at various symposia and 
seminars and the public at large, understandably, and the farmers 
themselves often resist the traditional petition or requisition 
drain because of the inherent engineering costs. 


I know everyone is surprised and somewhat disappointed or 
confused when they ascertain there are so few mutual or even 
requisition drains, which are much less expensive. It seems it is 
just due to the inability of the farmers to get together and 
co-operate in such a venture. Every time I have spoken, I have 
reminded them of this possibility and indicated they might save a 
great deal in fees and expenses. However, in my experience, it is 
an area where they just do not take hold. 


Mr avBreatehardtosaealsortrue though, ehae the 
government does not promote it-as actively as it does a number of 
other programs it publicizes and has people who work for the 
ministry very active in trying to get something to happen. This 
government seems fairly effective with that when it wants to be, 
but I am not aware of any great programs to promote drainage by 
mutual agreement. Is there any such thing, aside from your 
personally speaking and participating at seminars? 


2220 peme 


Mr. O'Brien: I can only say that, at the seminars at 
which I have taken part, there have been Ministry of Agriculture 
and Food officials and they have reviewed what is available. One 
aspect of that has been mutual and requisition.drains. These are 
seminars set up in parts of the province to inform farmers and 
clerks. I cannot speak specifically as to what programs might be 
available. Perhaps Mr. Spencer can do that. 
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bra Sredugms Wesyemaybe her can) itakesa. crack: atgithp-ls 
there some great program to tell farmers how to do this by mutual 
agreement and explaining all the advantages of it? 


Mr. Spencer: The program is really a drainage program, 
and what we try to do is to outline the options available. The 
options are mutual agreement, requisition or petition drain. We 
try to outline the advantages and disadvantages of both. The 
advantages of a mutual agreement drain are usually lower cost and 
earlier construction. The disadvantages tend to relate to future 
maintenance, changes in ownership, the fact that the drain then 
has no legal status and those types of problems. 


I would say a lot of mutual agreement drains are done, but 
they are usually two-party mutual agreement drains and they are 
very seldom registered. They tend to be two adjacent land owners. 
Usually it is tile drainage of relatively small size, maybe even 
just a four-inch tile. So they may represent a fair number of 
Situations but a very low cost. 


As soon as you involve the third neighbour or third land 


owner or anything beyond that, mutual agreement drains are fairly 
rare. 


Met BreaughesToeflipsat overhand.look.at -the ,other.two, 
in which you are more active, I hear a lot of complaints that 
doing drainage by either requisition or petition has come to be 
kind of the engineers’ game; that there are no winners in here 
except engineers; that a lot of money is wasted; that the process 
is long, cumbersome, very costly, very involved. In other words, 
it is not a very happy process from the farmer's point of view. I 
hear great dissent in the farm community that this started out as 
a program to help farmers and wound up as a make-work program for 
engineers and a whole lot of other people. I hear a lot of 
negative comments about it and I would like to get your thoughts 
on whether we are backing the wrong horse here. 


I see one option, which appears to be rather 
straightforward, less costly and less involved, that 1s not being 
used a great deal.-I see two other options that are becoming 
increasingly complicated; the fights are often very bitter, 
feelings run high and the farmers come away feeling that the only 
person who benefited from this whole routine is some engineer 
somewhere. Give me your thoughts on that balancing act. 


Mr. O'Brien: There is no question that drains are 
expensive and there is no question that drainage engineering fees 
are very substantial. 


I might indicate that the tribunal has not been reluctant to 
send drainage schemes back and have them down-sized. There are 
many decisions on this point that we have sent back. We have had 
hearings, since we have a section of the act that permits us to 
deal with engineering fees, and we have not been reluctant to 
reduce the fees as well. I certainly think the tribunal has acted 
On many occasions and has been outspoken in giving its reasons for 
judgements with respect to the cost of drains and engineering fees. 
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I might indicate that some of the troublesome areas have 
been in a particular part of the country. There are many 
experienced drainage engineers who do an exceptionally good job at 
a very reasonable fee. Generally they are in southwestern Ontario 
and central Ontario, where there is a lot of experience in 
drainage. In other areas--and this is more common in eastern 
Ontario and, to a lesser degree, in northern Ontario--there is 110 
the experience in drainage and, therefore, greater problems are 
encountered. 


Certainly it has been our experience in this tribunal that 
there have been oversized drainage works, which we call Cadillac 
jobs, and we have, on all occasions on which we have been 
confronted with those circumstances, sent them back. It is 
unfortunate that everyone gets tarred with the same brush. In most 
cases, it is a very limited group of engineers and a limited area 
of the country that has really been involved in the worst examples. 


On the issue of petition versus mutual drains, I just want 
to point out that I have continuously recommended to farmers they 
make use of both. However, farmers--and I am one and very much 
involved in that area--find it difficult to get together and work 
out these matters, regrettably. 


The Drainage Act has been around for centuries and there is 
a lot of collective wisdom in it. It works because there are so 
many opportunities for input from the parties involved. If you 
have tread the act recently, there are more appeals procedures 
under this act than probably any other. 


It is a complicated and'’very sophisticated process’and I 
think it is a mistake to view it in simplistic terms. The record 
speaks for itself. Farmers just have been unable to take advantage 
of mutual drains and go ahead and do it on their own. In many 
cases they have commenced and sometimes completed the drains, but 
the inherent problems, such as independent ownership, arguments, 
and transfers of property, have resulted, in my experience--and I 
point out that is limited-~in the fact that it is just not working 
and the petition drain seems to be the mainstay method. 

You have indicated there has been much more public concern 
ofslatelin’ thiscatea,@and? Ticertaitly aereeseinercurrcentiaustere 
economic conditions and depressed farm prices are factors, and the 
fact that people are much more aware and want to have an input is 
also apparent. 


This is one reason I support the idea of public hearings, 
which have an educational value and allow people input, not only 
those involved in farming but those who have other interests to 
serve, such as conservation and an interest in wildlife, 


preservation of habitat and that type of thing. It provides a 
forumo<tore that’ 


Mr. Breaugh: What about the concerns that are raised by 
a number of people that a kind of drainage Mafia has arisen and 
there is a group of people for whom there is not a shortage of 
money? To use this technique of doing it by petition or 
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requisition, there is a whole new industry kind of sprung up 


around this act, taking a good deal of money from the government 
of Ontario. 


In communities--for example in Amherst Island and Wolf 
Island--there are a lot of very bitter disputes over farmers who 
think they need something and see there is an intervention by an 
industry which is getting rich on the taxpayers' money whiie the 
farmers are being denied what they basically need. Would you 
comment on that for me a little bit? 


Mr. O'Brien: Certainly in Amherst Island there was a 
hearing or two I recall with great interest, and Wolf Island as 
well, which is a neighbouring island just down the St. Lawrence. 


sy Ds DN. 


There were very peculiar circumstances there. You are all 
politicians and realize circumstances vary greatly around the 
province. Amherst Island had recently discovered the potential in 
agriculture. It has in excess of 3,000 heat units and its 
potential for growing soybeans and corn has just been realized. It 
is very favourably located for this type of crop; it is right in 
the lake and quite southerly. 


Suddenly a number of young aggressive farmers wanted to 
develop these specialized crops and they needed drainage. At the 
Same time, there was a population, a large portion of which was 
absentee. A good many were really cottagers or people who owned 
farms for recreational purposes and lived off the island. 3 


We had hearings there; so we had them all before us. They 
wanted to preserve the island as a-sort of vacation area as they 
remembered it in historical terms. There was quite a conflict 
about the perception of the Lifestyle on the island in these 
hearings. They did not want the island improved for agriculture 
and, obviously, there was often a conflict concerning use. 


A lot of ducks in migration used the island a great deal. In 
fact, they even used the farmers' corn that was growing during 
migration. There were large areas of the island that had actually 
gone back. There had originally been open ditches dug years ago 
when farming was much more active. These ditches had filled in, 
and there were large areas where there was surface water in 
abundance, certainly in the spring and fall. They were ideal for 
migrating waterfowl. 


So there were all these conflicting interests. As I said, 
people certainly wanted to preserve it as a vacation retreat, for 
hunting, etc., and these young farmers wanted to develop it. The 
council was right in the middle and there was quite a conflict. 


In fact, when we went to the hearings,.it was amusing. The 
ferry was full of outsiders who did not live on the island who 
were going to hearings; they all went over with us. It was an 
interesting experience, but it was very difficult for council to 
cope with, and we attempted to hear all parties. 
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We try to be very mindful of the fact that there are other 
policies of other departments of government that reflect the 
interests of other parts of the community; so in our decision on 
Amherst Island we incorporated a dam to preserve a pond for 
wildlife as part of the drainage project. It is maintained by the 
municipality for the waterfowl, and we feel this option is 
aveilable. 


We try to invite those who are interested in the 
preservation of the environment and wildlife. The conservation 
authorities are excellent. They participate in the hearings and 
come forward with recommendations. Ducks Unlimited in southwestern 
Ontario particularly has been very active in coming forward with 
recommendations. We are able to incorporate in the drainage, 
without in any way affecting adversely the agricultural aspect of 
the drain, certain features that serve other parts of the 
community, and we did so on Amherst Island. 

Mr. Breaugh: I hear a lot of unrest around the process 
itself, though. A lot of people are very concerned that a lot of 
time, energy and--just as important from a lot of people's point 
of view, I guess--money is wasted on this whole process. They 
think it is really counterproductive, does not serve the farm 
community very well and seems only to serve that kind of drainage 
Mafia extremely well. 


Would say that most farmers are happy or unhappy with the 
process? 


Mr. O'Brien: Speaking of the main body of farmers, I 
would have to say without any doubt they are happy with the 
process, but in eastern Ontario there is a problem area of just a 
few counties. There is a unique situation there. First, it is 
marginal farming county. 


If you went to some of the counties or townships down east, 
where I live, you would find that a third of the residents are 
bona fide full-time farmers and that a third are parties who own 
farms but who work, many of them, for the civil service or for 
government in eastern Ontario.- Around Kingston are all the federal 
penitentiaries and a great deal of government employment. 


A lot of these people Live, in rural) areas; they Like,the 
Lifestyle of the country. I would say--and these figures are 
merely a personal estimate--a third would represent people who 
live in town and have farms for recreational purposes. They go out 
on weekends. So the farming sector, full-time farmers, make up 
almost one third. Then there are the other two thirds, some of 
whom farm on a part-time basis but earn their incomes by means 
other than farming. 


That group of people does not see any great need--often they 
are running beef cattle or sheep, and drainage is not a great 
advantage for them. In that area one finds a lot of complaints 
about drainage going through. This makes it very difficult for the 
mainstream farmer who may represent about every third farm. 
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Not only that, the people involved--I am talking about, with 
all due respect to my media friends, the civil servants who are 
powerful and have access to media--are powerful and are very 
skilled at getting to the media. They have done a magnificent job. 
Sometimes we are talking about people you can count on one hand. 
The type of media and the impact they have had on it is out of all 
proportion to their numbers. This is my experience, as I see it. 
It makes it difficult in eastern Ontario, but that would not 
represent five per cent of the drainage area in the province. 


Mresbreduchgel (hadsheardgavcouplesofureports «thatthe 
minister was in his home town of Harrowsmith and was cornered and 
run out of town on this issue. People were very unhappy with this 
program and seemed to have the consensus the program was run by 
the province for the engineers and not for the farmers. 


I understood it happened at Smith Falls too. They had the 
same kind. of problem there. Coming face-to-face with the farm 
community, he had some difficulty justifying his programs. You 
seem to have a slightly different point of view. 


Mesi@harltontsDidetheyesendghimyoverdthe.falls? 
Mr. Breaugh: Not so far. 


Mr. O'Brien: I was not at that demonstration, 
fortunately. Again, my remarks apply, even to Portland. If you 
want to examine it, there are some very frustrated active farmers 
who farm full-time in that community. They are very frustrated, 
but they represent--I am giving my estimate when I say one third; 
it could be 30 or 40 per cent. 


In my opinion, they represent no more than that. The rest of 
them are people who work--at that hearing I always asked for 
occupations, and it got to the point where they were embarrassed 
to stand up and give their occupations: "I am So-and-so. I work 
for the federal penitentiary.'' Next, "I work for the federal 
bureau of weather." It got to the point where they were 
embarrassed to give their cccupations. 

Mr. Breaugh: You think these complaints by and large are 
limited to a small group of people. 


Mr«0-BEil entiA-cnalie area.ilidomnot) wants. to mamenany 
names, but if you would look you would find a common engineering 
firm in a lot of those problem areas. 


Mr. Breaugh: There is one other area I wanted to explore 
with you. A number of groups--I have near me the Second Marsh 
Defence Association--are very concerned about what is happening in 
rural Ontario. A number of environmental and farm groups are 
concerned that the tax laws are now written so that wetlands are 
something of a liability for a farmer. This Drainage Act works in 
a way which many farmers tell me is not in their best interests. 
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The concern being expressed by environmentalists and farmers 
alike is that it is bad news to have wetlands on your property and 
that you had better drain them in a hurry. A lot of people are 
starting to think about the long-term ramifications of that. 


I wonder if you would make some comments about those 
concerns. 


Mr. O'Brien: We recognize the value of wetlands and we 
recognize that there is a provincial policy and guidelines on 
wetlands. I want to assure you we were cognizant of that in our 
decisions. We have written quite a number of decisions lately 
where we have reduced substantially the assessment on wetlands, 
almost to zero. More important, we have encouraged the parties to 
involve themselves in the hearings. 


Dee) Deine 


Again, I speak of groups such as the Upper Thames River 
Conservation Authority, which I would like to applaud as being 
leaders in this area. In their preservation of wetlands, they come 
to the tribunal hearings. We have reversed entirely the flow of 
drains at their request, to flow them into wetlands. Drains and 
wetlands are not necessarily incompatible. They can serve a common 
interest. 


As part of a drainage project, we built berms around 
wetland. We have had pumps pumping water into the wetlands. In 
some areas we have incorporated pumps to preserve wetlands 
throughout the summer. There is a pump on a level gauge that acts 
to maintain wetlands for a much longer period of time because it 
is regulated. That can be very positive in many cases. 


There are many examples of our having incorporated drainage 
schemes with the preservation of wetlands. I have addressed some 
environmental groups on this. I have encouraged them to come to 
the hearings with plans. The conservation authorities have been 
excellent. There is no adversarial approach to the matter. They 
come to the hearings and make their recommendations. In my 
experience, their recommendations have been very acceptable. 


There are some people who try, something like the fight over 
the seals, to gain from the exploitation of the problem. Sometimes 
I almost feel they are not as interested in dealing with the 
answer or the resolution to the problem. I encourage them to deal 
with that. I am convinced we can have wetlands preserved and have 
drainage adjacent. 


As conservation authorities have frequently said, wetlands 
are quite compatible next door to good farming. The environments 
complement one another. Always the dry lands are higher than the 
wetlands. That is nature. The point is that one feeds the wetlands 
with proper drainage from the dry lands, but it has to be done 
with a program and a strategy to make it work. 
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Too often in the past, I must admit, drains were installed 
without regard to this. But now the matter has a high profile and 
people are much more conscious of it. There has been a very 
substantial change. I want to assure you we are very conscious of 
it and determined to incorporate those. interests into the 
decisions we make. 


Mr. Breaugh: Having read the government's statement on 
the preservation of wetlands, which is moving in the right 
direction, and having listened to environmentalists and farmers 
talking very seriously about big this problem is becoming, when I 
look at the Assessment Act and see the penalty and when I see how 
active the tile drainage people are in that whole new industry, I 
getrvconcerned. 


I am happy we can point to an example here or there where we 
have done something good. My problem is that the basic course of 
action is-to drain it, to make it financially unacceptable for a 
farmer to have wetlands. That being the case, I am less than 
overjoyed when I can find some examples of good work being done. 
When the general thrust of what the government is doing is a bad 
thing, it does not make me too happy to see one or two bright 
spots on the horizon. 


Although I can read a good policy statement on wetlands and 
find some good examples of people being aware of how valuable 
wetlands are and of good work that has been done by conservation 
authorities, I am also aware that the Ministry of Revenue is 
penalizing people on a daily basis. It does not make me very happy 
that IT can’ list 20°0r 30! instances: where that policy has been 
reversed. The general thrust is in the wrong direction and that 
continues to concern mes 


I have one final question. Because you are a tribunal, there 
is some awkwardness. Do you try to point it out to the government 
when, for example, a policy of the Ministry of Revenue is having a 
negative impact, such as the one on wetlands has? Do you point out 
that one ministry is saying to preserve the wetlands and another 
ministry is saying to tax them. 

Mr. O'Brien: I have certainly made representations to 
the ministry I serve, asking that we bring it to the attention of 
the other ministries so that we all work in common to try to 
develop common policies. I am repeating myself somewhat. Of 
course, our’ jurisdiction is Limited; you appreciate this. 


There is so much confusion. We had a hearing down in Francis 
Bay in eastern Ontario. The conservation people came out and they 
were very concerned about a drain into the bay. We were replacing 
an open ditch with a covered drain. Any farmer in the room would 
immediately have smiled, because by replacing an open ditch that 
was flowing effluent, farm waste and everything with a covered 
drain--which, as you know, is filtered water--we were improving 
the quality of water. During the course of the hearing they were 
very surprised; they had not understood what was happening. Of 
course, they naturally applauded the project when they found out 
what was really happening. 
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Another example is where we have had some drains in central 
Ontario where trout streams are involved. We like to work with the 
ministry because an ideal trout stream is a clean ditch that is 
shaded on one side, is accessible to ministry people and fishermen 
and has a clean, pure, steady supply of cold water. 


We have been able to design some drains where we left all 
the vegetation on one side--the side that would leave shade on the 
water to protect it from sunlight--where we kept the right of way 
and all the maintenance on one side so it was accessible not only 
to anyone involved in its preservation but also to fishermen who 
wanted to make use of it. We had nothing going into that but tile 
drains, and they delivered cold water consistently, without 
flushing it, by the absorption process and into the ground. Pure 
water is going into it, and it is an ideal mix for a trout stream. 


Again, we have encouraged the ministry to come to us. We are 
sitting there trying to design these in some cases ad hoc in a 
matter of a few hours. There should be a lot of preparatory 
planning in this type of thing, but it is perfectly possible. 


This is one area in which we are directing some drainage 
money into pursuing other interests. We can do that; we are doing 
it and we are encouraging it to be done. So we are recommending to 
our ministry that contact be made with these other ministries so 
they come to these hearings with these proposals prepared and so 
we can sanction them and order that they be done. 


That is one way we are making representations and one way we 
are having some drainage funds directed in the interests of other 
interests in the community. But, apart from that, I do not feel we 
really have the jurisdiction to tell the ministry-- 


Mr. Breaugh: That is my problem in a nutshell. I have 
just read a major federal government report on soil movement and 
the problems of erosion, and it seems to me that it at least 
identified the fact that there is a major problem there and that 
we are not paying much attention to it. 


I read the Ministry of Natural Resources and the 
conservation authority wetlands paper or other papers it has put 
forward and it seems to me they have the right idea, but when I 
look at the day-by-day legislation that governs taxation from the 
Ministry of Revenue or even tile drainage by the Ministry of 
Agriculture and Food, the day-by-day stuff does not correspond to 
these great discussion papers in which we have identified a major 
problem. In fact ,“-it-ruhs quite. contrary toraby; land that? concerns 


me somewhat. 
Okay. I will let you alone for a while. 
Mr. G. I. Miller: May I ask a question? 
Mr. Chairman: Yes. You are next anyway. 
Mr. Gaul. Milter :>T think you are well" awaretthat 


erosion is a problem in Norfolk county, and there are some fine 
trout streams. But in developing a municipal drain, as happened 
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recently just out of Simcoe, they put in a settling pond and the 
cost was put back on the drain. It was at the request of the 
Ministry of Natural Resources. 


Why should they not be entitled to pick up some of the cost 
to encourage that, which they did not do? Are you aware of that? 
Have you made any recommendations to the ministry on that basis? 


pO Sp. th. 


Mr. O'Brien: We have an appeal on that drain, I believe; 
I am not absolutely sure. That is an area in which I am suggesting 
grants should be available, if not through this ministry, through 
other ministries for the incorporation of these schemes. We have 
done it, but all the cost falls on the backs of the farmers. 
Needless to say, some of them appreciate it. Farmers are 
fundamentally good conservationists; that is what I have found. It 
is amazing how they will react positively to some of these 
schemes. 


However, it is an area where grants should be available. If 
you are doing a major work, incorporating into a drainage stream 
for which the primary purpose is habitat preservation or 
conservation of some sort that is serving not just the drainage 
interest, grants should be available so the farmers do not pay the 
cost exclusively. 


Mr. Charlton: When Mr. Breaugh raised the assessment 
problem for wetlands, you mentioned there have been cases where 
you have actually reduced the assessments. How do you go about 
doing that, and what authority do you have to do it?’ 


Mr. O'Brien; The<drainage tribunal, has.the authority to 


revise assessments. If a farmer stands up and says, "I have a 
wetland area in my farm and I am preserving it,'' and if we find he 
is doing something constructive and is actually managing it in 
some way, we have said, "You will have your assessment reduced, as 


La 


opposed to farm land that is making use of the drain." He does not 


want it drained. 


Mi asCharmbktomaul understand the rationale forudeingrit. I 
was curious about the authority. 


Mr. O'Brien: We have the authority under section 54 of 
ehe act. 


Mr. Edighoffer: You are not talking about the same thing. 

Mr. Charlton: I am talking about the Assessment Act. 

Mr. O'Brien: I am sorry. I am talking about drainage 
assessment. We do have not the assessment for taxation. 
Fortunately, I have nothing to do with that. 

Mr. Charlton: Okay. 


Mr. O'Brien: That is another area that is much more 
confused than drainage. We have the. power to relieve him of 
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assessment for a drainage project, which we do on a regular basis. 
We do it for woodlots as well. 


Mr. G. I. Millers 7 think Mr. Breaugh hit.1t pretty 
closely. It is complicated, costly and creates a lot of problems. 
You mentioned eastern and northern Ontario. I would like to refer 
to Haldimand-Norfolk in my part of Ontario where the Drainage Act 
has not been very useful, particularly for the town of Haldimand. 


I will give you an example. The region was planning to 
upgrade a road and, as a matter of fact, it did upgrade a road. 
They came to a section where there was a natural creek for 
drainage purposes. Before they would proceed with the road, they 
wanted to bring in the engineer and set it up to petition the 
farmers to clean up the drain. 


The farmers in the area objected to it because of the cost. 
The farmers themselves had cleaned out much of the creek and it 
was in reasonably good shape. It demanded quite a short stretch 
actually, but it was quite a major drainage along the road right 
of way. The regional road department felt it should go the 
petition route. 


That was three years ago and they have not been able to 
solve it up to this time. If there had been some encouragement, 
am satisfied each farmer would have given financial assistance 
o clean out the main creek. It could be workable without going 
hrough the total process. 


re 
if 
t 
t 


I suppose the tribunal has been working for only eight years 
now. Will any recommendations be coming forward? Perhaps that is 
the purpose today, to review the work of the tribunal and have the 
committee make some recommendations. Are you making any 
recommendations along that route to expedite it so that it is more 
useful to some areas which are not making use of it now? That 
would improve the agricultural industry as a whole. If you are a. 
wetland farmer or a teacher and you want to maintain a pond and 
produce wildlife, more power to you, but I think the farmers on 
either side have to be given consideration, because they have to 
survive too. ae - 


Another example I was speaking about was the teacher who had 
OQ acres on Stoney Creek. He built a dam on his property and 
reated a nice pond with an island in the centre; but when he got 
ll done, it backed up across two farms and because it is a 
articularly flat area, the farmers cannot work on either side of 
hat stream now. 

He had permission or some recommendations from the Ministry 
of Natural Resources--I would not say permission, because I do not 
think that has been clarified--but now the dam is there. He does 
not want to remove it because he spent quite a few thousand 
dollars on it, but it is causing a feud within the community. How 
do they get that dam out of there to make sure they get proper 
drainage? That is the second question. 


The third question concerns a natural drainage ditch where 


there is no open flow of water. If a neighbour sees fit to block 
that ditch, he does not have to take that farmer's water. 
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Another instance in the same area has cost the people 
something like $30,000 to take it to court. They could not go 
across what I would call a natural drainage way because it had 
been blocked off. It is not a farmer that is next to the person, 
but a lake resort. Consequently he had to make a cut through the 
bank into the lake, at the farmer's expense. The municipality put 
it}, Dut etheyechargedoitibacketorthe farmer. It hbasisjust put whim 
out of business because of the cost. It is a simple drainage 
ditch, but because he did not have to take the water, they had no 
alternative but to take him to court and the court upheld the fact 
that they did not have to take the water. 


This has happened in built-up areas, in municipalities. Take 
the village of Jarvis. There is an adjoining farm. They built a 
house in the middle of a main drainage ditch, and they did not 
have to reroute that. The municipality has no jurisdiction. They 
cannot go in and tell them to reinstate the ditch, because it is 
not a flowing ditch. 


I think there should be something within the act to clearly 
state that a person has the right to drain his water. 


Mr. O'Brien: Mr. Miller, what you have outlined is a 
classic case of what they call sheet flow. I will explain it. We 
go back to common law as opposed to the act right now. According 
to definition, a natural watercourse is one that has discernible 
banks. It does not have to flow all year round, but if it has 
discernible banks no one can block that. This gets to the second 
question you raised of the teacher with the dam. It sounds to me 
as if that was a natural watercourse. 


MomeCal | thMidberetionemdetinitely. It is/notea flowing 
stream. The Ministry of Natural Resources says it does not have 
any jurisdiction because it is intermittent; it drains 1,000 or so 
Beres (Ob cbhandubuten beonlgys runs dur ings thesrainy.season. 


Bo p.m. 


Mr. O'Brien: if those upstream farmers go to court with 
this--regrettably,-court is expensive and frustrating--under 
common law they shoud be able to have that dam removed or 
accommodation made, because that sounds to me like a natural 
watercourse and under common law it cannot be blocked. The 
upstream owners have a right; if the water is blocked, the other 
party is liable. 


The third example you mentioned of the house built, it 
sounds to me like what under common law you would call sheet 
erosion. That is just like one downstream farmer. He can actually 
build a berm. It is an awful thought, but he can stop the water 
flowing on him from the upstream farmer provided it is not a 
Natural watercourse. That is very frustrating and that is what 
would happen in that case. A good example would be putting in fill 
for a house and blocking what would seem to be an area of sheet 
flow as opposed to a defined, natural watercourse. 


That last case is why the Drainage Act was really brought 
into existence. It changes that. If you are the upstream farmer 
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and the other fellow builds a dam to prevent your flow of water, 
your only resource is to petition. That is the main reason the 
Drainage Act, with “all its failings, is resorted \to,tinie and time 
again. 


The only way an upstream owner can force one downstream to 
let him proceed with his drainage is by petition under the 
Drainage Act. You might go by requisition, but then it has to be 
$7,500 at the limit and that pretty well restricts it to a small 
project. Otherwise, he would have to go by petition. 


I hope I have answered your questions. It is really a common 
law answer. 


Mrus GorLe (Mibller:aAs far as thentrabunaiais concerned, 
there is no way imminent in which it could be simplified and 
clarified some day? 


Mr. O'Brien: Again, we deal with these things every day, 
but after a petition is brought. We frequently deal with things 
such as the example of the dam. In fact, we have encountered a 
good many cases in Norfolk of dams resulting in drains, because of 
the irrigation ponds. That seems to be a classic instance in which 
the two conflict. Again, they are not inconsistent as long as a 
oe is built and that thing is out in the spring and it lets water 

OW. 


You asked first whether we have any recommendations. We 
always have many to make regarding minor amendments to the act. 
They are technical matters, and I will not trouble the committee 
with them now, but they occur on an ongoing basis. 


In terms of a larger recommendation along the lines you have 
suggested--that we recommend funding be made available to assist 
in construction costs where works are built into drains such as 
dams and this type of thing, for other interests--I can indicate 
we are prepared to do that. That is in line. I might say we have 
not gone quite that far, but we have recommendea that these 
projects be considered and I think it is fair. In a number of our 
decisions, we have-written in that the cost should not be borne 
exclusively by the farmer. 


Mr. Gs IndMilbersn, Do youtalso, support fundingsto 
maintain mutua rains? 


Mr. O'Brien: Yes. They have an important place. I think 


farmers should make greater use of them, but the custom has been 
that they just have not. 





Mr (Glos. Mi Phere hevothent concernwl wish. to. express is 
about municipal drains. People at the lower end seem to bear most 
of the costs. I have heard the other argument that at the top end 


they are not gaining the benefits either. However, has that been 
consistent? 


Mr. O'Brien: You certainly have pointed up a feature. 
Most of our appeals are from downstream owners. We are 
continuously correcting, in our view, assessment in passing it 
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upstream. A lot of work is done on the downstream owner's farm. He 
poses not really wantlity ites ripping ‘through hiseLand yy but 
because the work is done on his farm, there is a perception he 
should pay. He already has all the capacity in the world. Half the 
time he is on the outlet himself. 


There is a tendency in some places--would you believe, there 
have been five municipal drains going through one man's farm? He 
has been assessed five times and every year there has been 
somebody in upgrading the drain. It is quite a burden for the 
downstream owner. 


I can tell you that time after time, in our decisions we 
have admonished the engineers to be equitable in terms of 
assessment with respect to those owners, to bear in mind and 
review the position of other drains. What often happens is one 
engineer does it this year and two years later another engineer 
comes in and does it. He is not mindful of the fact that the owner 
is already paying on two other drains at the downstream end. 


I agree with you that is a consistent problem. It is a 
problem of perception and we have continuously relieved the 
assessment of downstream owners. 


Mr. Watson: Mr. Chairman, coming from the part of the 
province I do, I think drainage access is a very useful tool and 
has been in the past. There are a few things, some of which have 
been alluded to here this afternoon. The matter of who benefits, 
particularly in regard to the downstream owner, is a problem, 
especially when we get into the area of pumps. 


Some of the downstream land would be wetland. If you are 
going to put pumps in, the only people who are going to benefit 
are the ones who are going to develop the new land. Yet they 
expect everybody right up to the top to pay for it. This is 
contrary to what you have just mentioned to Gordon Miller. It is a 
problem, and I know there is some concern in regard to people who 
have purchased land that is very wet, low and almost swampy. When 
they drain it, the people upstream feel they are being penalized 
because the land was that way when it was bought. They feel the 
purchasers should pay most of the pumping cost. Do you have any 
comments on benefit and allocation? 


Mr. O'Brien: It amazes me that Dover township, which is 
an area you represent, has 300 municipal drains and 80 pumping 
schemes, yet we have fewer appeals there than we have in some 
eastern Ontario townships. This reflects the fact that drainage 
does work in that area and the farmers are accustomed to the 
drainage process. 


On the issue of who pays for the pump, upstream owners or 
downstream owners, the original theory came out of that pumping 
area. It was a McGeorge--not the present McGeorges, but the 
grandfather--who developed the scheme based on the argument that 
the rain falls on the whole watershed and the pump pumps it all 
out eventually and everyone shares in it. That philosophy has 
pertained in Dover township. Historically, no one has quarrelled 
with that too much. There is no blanket rule. You can never say 
one rule applies in every case. As surely as you Say it, there 
will be an exception to it. 
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Pithinkw it isvanquéstionvom lockingwmatei te Drainage 
assessment is a very technical and, I dare say, sophisticated 
process if you fully understand it. It takes a lot of fine-tuning. 
Like the British common law system, there are no two cases exactly 
alike and each case may require an alteration or adjustment in the 
decision. 


as LOWpems 


I cannot give any general overall statement. I cannot say in 
every case everyone should pay. I can only say a philosophy was 
developed in the Dover township basin and some of those areas. As 
you may recall, one of the leading farmers in that area, Lawrence 
Kerr, objected as an upstream owner to paying for a pump when that 
pump was upgraded. The argument presented at that time was that 
all the water in the whole watershed goes eventually through that 
pump so the downstream owners should not pay any more for the 
pumping of that water than the upstream owners do, unless you--and 
now they are getting quite technical--measure in the height that 
it has to be raised. The upstream owners are at a higher 
elevation. The arguments on it are that fine, but all the water 
does go through that pump. 


Mr. Watson: I think we know which case we are talking 
about, and there is a difference of opinion as to whether the 
water does go through the pump. They would argue the water goes 
down the drain and does not go through the pump, that the person 
who has that downstream land is the one who is going to benefit. 


I want to get into the matters of the hearings themselves, 
of precedents and the ability of farmers to represent themselves 
at hearings. The issue--I am sure we are all aware of it--is the 
fact that a farmer wanting to use another drain, as an example, 
was turned down because the engineer was not present, yet the 
drain he wanted to use had been passed by a bylaw in the adjoining 
township and was felt to be a comparable example. 


Whether you use the evidence or not would be up to you, but 
not allowing a person to present that evidence has created 
considerable hard feelings in that part of the country. 


Mr. O'Brien: Just so everyone understands, in that 
particular case we were dealing with a drainage scheme and the 
appellant wished to bring in, as an example of how the assessment 
in the scheme with which we were dealing should be assessed, 
another drainage scheme from another watershed. 


The legal counsel present was Thurston Kee, who, 
incidentally, is about the most experienced drainage lawyer I 
know, and he objected strenuously to bringing in another scheme as 
being the worst example of hearsay evidence, when the engineer who 
drafted that other proposal was not even present to say whether or 
not it applied in the present circumstances, and neither was he 
available to be cross-examined. 


In other words--and I used this example at the hearing--it 
is similar to being before a judge with a medical opinion. You are 
trying to assess what a broken back should cost, and someone says, 


P-19 


"I want to bring in a medical opinion involving another person and 
his broken back," and he wants to present that as evidence without 
the other doctor being present to say it is a similar injury. 


Of course, there were other lawyers present and they 
objected. The engineer who had done that other report did not want 
it sent to the hearing unless he was present to qualify it. 


Do you understand what I am saying? It is really applying 
the remotest type of evidence in the case. 


I want to make it plain we do accept hearsay evidence if we 
feel it is relevant, but this was another drainage scheme 
altogether and the engineer who actually prepared that report was 
not even present to say that the report applied in this case. It 
would be very difficult for us to accept that evidence as having 
any application. | 


Again, it is similar to the broken back case. It is as if 
you want to bring in a letter from another patient who broke his 
or her back and because she got $50,000 you want to file that 
letter and say, "That proves I should get $50,000," when you do 
not even have the doctor in that other case available to say 
whether he thought it was a similar injury. 


It is very remote. I think those lawyers who are present 
would realize it. It was really objected to by council. What we 
have to do--and we make it very plain to the farmers involved they 
do not need lawyers-- 


Mr. Charlton: In this case they all had one. 


Mra@ Watson sSY¥ousgetetroddensoniif) yousdo nots Inathis 
case, that was the problem. 


Mr. O'Brien: In most cases they do not have lawyers, but 
in hearings where you get into very involved situations, where you 
have six or seven lawyers all arguing in front of you, you have to 
take a different approach than you do in hearings when you are 
away up north somewhere and, as I say, you are meeting in the 
township garage. We have very informal hearings there. Everyone is 
very relaxed, and we try to relax everyone. 


But it is a challenge to a tribunal chairman to try to 
conduct a proceeding with six very experienced, litigious lawyers 
raising points of order every time another piece of evidence is 
put in, and you have to tailor the formality of the proceeding 
somewhat to reflect the fact that they are there. In some 
hearings, as I say, we have not only six or seven lawyers but also 
six or seven engineers as expert witnesses. They are all in an 
adversarial contest and they are very fastidious--or should I say 
careful--with respect to the kind of evidence that is filed. 


I would like you to understand that the evidence Mr. Kerr 
Wished to file in that case, I must say, was so irrelevant that I 
could not see applying it at all. I do not think it would have 
been any help to us, because we had no way of telling that the 
drain was even similar. It was just a simple drainage report that 
he wanted to file; there was not enough information in the report. 


P-20 


Mr. Watson: I think Mr. Kerr would strongly disagree 
with you. If your example of the back is the case, then in terms 
of law, why would you ever refer to a case that had been judged 
before if you could not have the lawyers there and you could not 
have the participants there? You had a basis of who was assessed 
how much for the benefits. As I say, I do not think you have to 
accept that, but when you have a tribunal that is supposed to be 
informal and then you do not allow individuals who choose to 
appear without legal counsel to present what they feel are 
comparisons, you are creating the impression that you are becoming 
too legalistic. 


From my point of view, whether you accept that evidence or 
not is not really the point. If you felt that the evidence was 
hearsay or was irrelevant, that is fine; it is up to you to do so. 
But to say that it could not be presented because the engineer was 
not there, when it was not just hearsay evidence--in terms of a 
report there was another drain to compare it to that had passed by 
bylaw--has created a lot of hard feelings in my part of the world. 


The message is, "Do not go to a hearing without your 
Lawyer,'' and this bothers me because I think you should not 
necessarily have to hire a lawyer to go before the drainage 
tribunal. 


Mr. O'Brien: Iswant to assure you that in most,cases.the 
appellants come before us without lawyers; they do not use them 
and do not need them. We will have to keep track of it, but I 
would guess that lawyers attend fewer than 40 per cent of the 
hearings; otherwise, they are conducted just by farmers. I do not 
want to leave a mistaken impression. 


I want to make one thing clear again. When you say "filing 
another, case, as you file a case. in court to prove, another»point; 
the parallel was not there, because this was not filing another 
decision made by anyone; this was just a report made by an 
engineer in the field. It had never been decided or adjudicated by 
a court or the tribunal before; it was just a report cf an 
engineer made in the field. The parallel is not similar te filing 
another case or a decision of any adjudicating body, by which I 
think we would be very much influenced, if not guided. That is not 
the case. It was just a report of an engineer in the field. I just 
want to draw that parallel. 


Mr. Watson: Okay, but I understand the other one was 
settled without any appeal. 


Mr. O'Brien: Without an appeal, yes. 


20 “Dem, 


Mr. Watson: You are telling me that if there had been an 
appeal to settle it you would have heard the evidence, but because 
they settled it peacefully the evidence could not be brought in. 


Mr. O'Brien: If the matter had been appealed and the 
decision made before the tribunal, they would have been free to 
file that decision as a precedent. We are not absolutely guided by 
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precedents, but we are very aware and cognizant of any previous 
decisions we have made. It is like a lawyer filing another case in 
court and presenting it to a judge in support of his argument. 
However, in this case it had never gone to a hearing before. 


Mr. Watson: It did not need a hearing; they agreed. 
Mr. Charlton: They agreed. 


Mr. Watson: That is the problem I have with it. If there 
had been a fight about the other drain and you had been called in 
to give a decision, you would have accepted the evidence. Because 
they did not have a fight and accepted the engineer's report, you 
were not prepared to accept that engineer's report without the 
engineer being there. 


Mr. O'Brien: I think the parallel was made by my friend 


over there--pardon me; I do not recall your name--a settlement out 
er icourt /is" similar: 


Mr. Charlton: You do not take an out-of-court settlement 
of a lawsuit as a precedent for one that is going to court. 


Mr. Watson: When you have it covered by a bylaw on 
drains, I think it is a different category. 


Mr. Chairman: I am not sure why the second drainage 
report was being adduced, but if you are in an assessment appeal 
court you certainly compare the neighbour's house with yours to 
get your assessment:down. You also bring up a broken back if you 
have a meat chart and are trying to.assess what it is worth; you 
look in your book and see how much a broken back is worth. 


Mr. O'Brien: Those are decisions you make. 


Mr. Chairman: Perhaps Mr. Watson can explain why this 
second drainage report was being brought in. What was the point 
they were trying to prove with that other drainage report? 


Mr. Watson: We had a farmer who felt the other drain was 
Similar to the one they were discussing, and that the assessments 
that had been accepted by the other report in terms of who was to 
benefit had a great similarity to the one they were doing. I do 
not know whether they did or did not. 


The point that got the ire up in Kent county was that they 
were not allowed to present the second report. It has led to 
accusations that the drainage tribunal has become very legalistic, 
that if you want to appear you have to produce all the lawyers and 
engineers, and that it has become something it was not intended to 
be. Maybe I am not being fair but that is the essence of the 
problem over this incident. 


However, can I leave that and go on to something else? I am 
going to ask your opinion or philosophy of what Mr. Miller 
mentioned in terms of the sheet drainage that was referred to and 
the common law that says you must have a defined channel. I am 
Sure you have been through many cases of trying to determine when 
it is a watercourse or defined channel and when it is not. 
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Do you think when drainage was initiated in this country and 
a lot of the land was in bush and» so forth, that principle had 
more validity than it has today, when some areas such as Kent 
county are virtually bare? Has the time come to recognize that 
water runs downhill whether it runs in defined channels or whether 
it just goes down? Some people build berms around their properties 
and dam the water back on the neighbour's property when it is not 
a defined channel. 


Mr. O'Brien: I agree with you that such a concept seems 
to be very old fashioned and out of date. That is the common law 
at present. But the reason it has not been updated or changed is 
the presence of the Drainage Act. That is an old principle. It has 
remained an old principle of common law. 


The Drainage Act was brought in to avoid the problem and 
permit drainage through the neighbouring farm that refused to 
accept the water otherwise. Because of the existence of the 
Drainage Act as an alternative, the common law has never changed. 
I am sure if we were still at common law to determine these, they 
would have had to change that and come up with another answer. But 
the answer to that dilemma is the Drainage Act. 


Mr. Watson: If you cannot get a majority of petitioners, 
Or you cannot do it by requisition, then you sit there frustrated. 
We do have a sort of majority rule situation too. Some of that was 
corrected in terms of acreage. It used to be worse than it is. At 
least I assume that you would agree it used to be worse than it is 
now when a whole row of people on little half-acre lots could 
block a farmer from draining his agricultural land just by their 
sheer numbers. 


Mr. O'Brien: It becomes difficult. There are people that 

Say it is too easy to drain, and the petition is too easy to get. 
Then there are farmers who feel it is not easy enough. I think the 
act tries to steer a middle course. In some of the press you read 
it says: "Anyone can petition for a drain. It is too easy to get. 
It intrudes on the rights of neighbours, etc." On the other hand, 
I agree with you. Other farmers feel that maybe access by way of 
petition is not available in every case. I think the Drainage Act 
tries to steer a middie course. 


Mr. G. I. Miller: Can I have a supplementary? Would you 
recommend that it be changed? Would it simplify that? Would the 
tribunal not think it would be in its best interests to have that 
changed? 

Mr. O'Brien: The question were the farmer wanted a drain? 

Mr.oG.sodinMillerss Noj: thei sheets drainage. 


Mr. O'Brien: Oh, the common law principle. 


Mrs. (6) dal Mieblercuyes < 
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Meso Brien? res. Minds you Mom wanteto point out that 
there is a lot of wisdom in some of these old principles. If you 
start to tamper with some of these old principles, you have to be 
careful. I certainly feel an upstream owner has to be able to 
drain through a downstream owner. Certainly, every time you 
mention the berm concept to a group of farmers, they all shake 
their heads in disbelief. 


MrisGrere Miiverivit “youtdovdtstirvey , Sdnd: thats isthe 
lowest point, should that not be drainage whether it has a major 
bank or whether it is a natural drainage? Could it not be 
simplified and say: "That is what that is for. Come and utilize 
the surveying process?" 


Mr. O'Brien: Not unless it has defined banks. 


Mr. G. I. Miller: There has always been a natural 


drainage there. I do not know why that cannot be changed. I am not 
a lawyer. 


MreeQcBrien= Allel emvconcernédwabout is if someone 


started to abuse the process where there never had been a waterway 
before. 


Mr. G. I. Miller: That is a different case. Then they 
have the tribunal to defend themselves. This way they can do it 
and you have no alternative but to take them to court. 


Mr. O'Brien: To putting up the berm. 

Mesacre Vail Ten Certe ing sup =the Sbermt 

Mr. O'Brien: The only alternative is the Drainage Act. 
Bo. Gc. J. Miller: That ds expensive. 


Mr. Watson: I guess we are not going to change the 

common law here this afternoon then. The principle, though, and I 
have not got the answer but I know it is a problem, is that it is 
an argument in trying to establish what a defined watercourse is. 
You mentioned it when you were replying to Mr. Breaugh in defining 
what the watercourse is, but would you not agree that one of your 
difficulties is is in determining whether or not it falls within a 
watercourse or not a watercourse in terms of defining banks? 


>; J00p.m. 


Mr. O'Brien: Yes. Although we deal with that indirectly, 
we do not deal with it directly in too many instances because, 
again, we are dealing not with common law, that is, where you go 
to court. In some of these cases you have mentioned you would have 
to go to a regular court; you could not go under the Drainage Act. 
We would be dealing with it only if there were a petition or, In 
some cases, a requisition drain; otherwise, we are not involved. 
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At this point I want to remind you we did replace the county 
court judges. I can quote our own county court judge. Before this 
came in, he said he never wanted to see another drainage case or 
an assessment case. They were such specialized areas that many 
county court judges really did not want to get involved. That is 
why the procedures were so slow and it frequently took a long time 
to get relief through the county court judges. 


Again, as’ you will recall, .dt,.is down-in jyourn .area that+a 
lot of history in drainage is made. Certainly, the stories dealing 
with the county court judges in that area and the way they were 
treated--if they thought we were technical in our approach, it is 
quite a contrast to what went, on, before. 


I do not want anyone here to get the impression that we are 
being procedurally minded or are not easily accessible to ordinary 
farmers. I think it is just absolutely the opposite; our 
reputation out there is to the contrary. We are readily 
accessible, we make everyone feel at ease and farmers find it easy 
to deal with us. 


The single exception to that was the one case you have 
referred to, where we ran into a situation where that was 
criticized. We have frequently been criticized--I should not say 
frequently, but sometimes lawyers feel we are not formal enough 
and that we do not give due regard to the procedural niceties. It 
is difficult to steer a course that satisfies all parties who 
appear before us. 


Mr. Watson: What about the drainage tribunal's 
relationship with the referee? Where are the holdups in getting 
some of these things settled? Can you fill in, for my benefit and 


anybody else's, where drains get stopped because the referee is 
involved? 


Mr. O'Brien: He deals with certain areas under the act 
with which we do not deal. He deals with assessing the validity of 
a petition and the validity of a bylaw--this goes back to history, 
really, more than anything else--and he deals with damages. We 
deal with assessment, the engineering, whether a drain goes 
rorward,, ete. 


He has his jurisdiction and we have ours. There are some 
sections of the act that extend our jurisdiction considerably, but 


we attempt not to deal with anything that would fall within the 
areas of the referee. 


The referee deals with procedural situations more similar to 
those in a court. He has procedural rules very similar to a 
court's, and we have nothing to do with that. It apparently takes 


longer to deal with appeals, but we attempt to deal with matters 
more in a summary way. 


Mr. Watson: Are some of your appeals held up because of 
appeals to a referee? 
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Mr. O'Brien: Yes, on occasion. If he is dealing with the 
Paxidity vol a petitions thére \isino point’ -incus going ahead, 
dealing with other aspects subsequent to that, until he has dealt 
with the petition. On occasion, we just adjourn until he deals 
with it, because if he threw a petition out, we would have had a 
hearing for no purpose. 


Mr. Watson: Are you aware--and I am asking for 


information--of complaints that appeals to referees are taking too 
long? 


Mrs OP Brien: Why dovyou notcdeal with that, Bert? Ido 
not like to comment onit. 


Mr. Spencer: It is kind of interesting. We have things 
that are increasingly more expensive, increasingly more expansive 
and increasingly more time consuming as we go from a mutual 
agreement’ drain to a Drainage Act appeal, to a tribunal, to a 
Drainage Act appeal to the referee, to a straight court case in 
common law. I think it is important to keep that progression in 
mind. Depending on which way you end up having to go, it can get 
more expensive, it can get more time consuming and it can get 
increasingly technical. 


The appeal to the referee is almost like going to court on a 
Pivil case. Li you'lhave ever done it, you know it can take ’a 
considerable length of time, it can be costly and it can be very 
Eechnical’. 


There are rules of procedure and there are requirements for 
the solicitors and for the various’ parties to take. There are 
certain actions, and if they do not take those actions, the 
process does not move forward. So it is quite true that it does 
take considerable time to bring some of these appeals to the 
referee. 


The referee has some options to speed that up, but he would 
not take those actions unless he was firmly convinced that one of 
the solicitors or one of the parties was simply trying to delay. 
So he has this difficulty of assessing what the parties are doing 
and the speed with which they are trying to expedite the matter 
and determining whether he should be taking any action or not. 


All I am really saying is it is a different process from 
pretty nearly anything else; it does take time. Yes, we are aware 
of compliance and the referee is aware of compliance. However, 
there are some limitations as to what he can do. 


Mr. Watson: My purpose in asking is that I know one of 
the functions of the tribunal is to make recommendations and I am 
just wondering whether or not it considered those things in terms 
of the recommendations. 


In winding up, I want to say that with one or two 
exceptions, we do appreciate what you do and the way it is 
handled. I do not know the exact numbers and I guess I should, but 
I know the last time you were down at Dover township you had to 
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move from the council chamber to the auditorium of our home for 
the aged because there are how many farmers on that dvadm yy 22,000 
Or-- 


Mr. O'Brien: There are 2,000 people on the drain and 
over 50 appellants. 


Mr. Watson: Yes, and just to add to tie complications of 
some of these people who worry about little things, at the hearing 
you have scheduled for April 24, 25 and 26 there will be about 
2,000 people who are affected by the engineer's report for that 
proposal and 50 people who are objecting. I know that does not 
make life easy. Thank you very much. 


Mr. Villeneuve: Mr. O'Brien, I can appreciate some of 
the difficulties. I know you have seen your share of eastern 
Ontario over the last little while and I think you have done a 
pretty good job when you have been in the situation quite often 
where it is a no-win for the tribunal. 


Just going back to the referee for a minute, we are speaking 
of one individual who does the job of referee for all of Ontario? 


bits O'Br lens» Thatedis correet. 


Mr. Villeneuve: It has to go through the legal protocol, 
the whole thing, so that is probably where part of the holdup 
pects $e Gov know there is @ bit. oP a logjam right in thatareag 


Getting back to some of the drains in eastern Ontario, 
because of the contour, the topography, the undulation and the 
rolling terrain down there, we are ending up with a lot of 
constructions of water conservation mechanisms within drains, and 
they are recognized as conservation mechanisms and not having to 
do with drainage other than they are conserving water. 


I would be very much of the opinion that the cost of these 
should be isolated and should be borne by someone other than the 
man who is looking and paying for the drainage. I know it is 
getting to be a fairly common phenomenon. It probably only came in 
within the last three years when we have seen water conservation 
mechanisms within drains. 


I believe the Drainage Act should be amended to look at 
these particular problems. Again, as I said, they are more common 
to northern and eastern Ontario than they might be to Kent or to 
the other areas of Ontario. 


I want to be on record as saying that certainly farmers pay 
for drainage, but the Ministry of the Environment or the Ministry 
of Natural Resources, the public, should pay for conservation. 


3:40 p.m. 
Catch basins are a fairly strange phenomenon, and I will use 


an example. Theoretically, a catch basin is in place in a drain 
after the drain kind of flattens out to, a clay, area and, the uphill 
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terrain is a sandy, silty material that tends to wash out. The 
catch basin needs to be maintained or cleaned out every three or 
four years. Who pays for the maintenance? Is it the people on the 
uphill side or does everyone, including those below the catch 


basin who are not affected but who are part of that drainage 
system? 


Mr. O'Brien: The basic rule is upstream owners pay. You 
never pay for work downstream. If it is part of a maintenance 
scheme on a drain, it can be spread over the schedule of 
maintenance. If it is regular maintenance without any improvement 
at all, I think it could be shared across the whole maintenance 
schedule of a drain, but if there is any improvement, only 
upstream owners pay for the work, never downstream owners. 


The idea is that they are never supposed to pay for work 
that serves others upstream. That is the theory. In most cases, 
the maintenance schedule would pay for the cleaning of a catch 
Dasin. 


Mrs Vitteneuve>: (av 18 probably the right attitude 
because if that basin were not there, the entire drain would be 
silted in and would, therefore, require maintenance over the 
entire thing. 


Mr. O'Brien: I see. You are talking about a catchment 
area. 


Mr. Villeneuve: Pardon me if I do not use the right 
engineering terms. I mean the catching of the silting process that 
has occurred above. If it were not in place, the entire drain 
would need maintenance. 7 


Mr. O'Brien: Certainly. That serves the downstream 
Owners, so the cost should be spread. 


Mr. Villeneuve: Again, that is a fairly new phenomenon. 
It works well and it saves money for everyone. I just want to 
know, if there is still an expenditure, who pays for it? 


Mr. O'Brien: It should be spread downstream. 


Mr. Chairman: I want to ask one general question. If an 
Open ditch is cleaned out and/or straightened and nearby 
residential home owners have their wells drained, is it normal to 
charge back the replacement wells on the whole system, or does the 
system look around to find someone who is negligent in draining 
the wells? 


Mr. O'Brien: Part of that answer is the policy of the 
ministry, but if we were sitting on that as a tribunal, we would 
require proof that there was a relationship. We have had many 
assertions that wells are affected. I am not so sure that has been 
proved in every case, although the tribunal has ordered that work 
be done on the wells or relief be given, if it felt there was any 
possibility of a relationship. 
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Mr. Chairman: Let us assume the wells have been going 
for many years and they are relatively shallow. When the work is 
done, within a matter of days or weeks, four or five wells, all 
close together, go dry. The consequence of one to the other is 
pretty direct. When new wells are drilled, is that normally 
charged back to the entire system, to all the farmers who are 
being drained? 


Mr. O'Brien: That is a case where there is clearly 
injury resulting from a drain and, therefore, that would have to 
be compensated for. 


Mr. Chairman: Back to the farmers who are draining into 
that system. 


Mr. .OSBriens*: Tpat, 1s. right. ahavesrin into isi tuations 
where, and I am not talking about who is responsible for that, 
there might be a negligence action or something against some 
professional, but the compensation has to be given for the 
injurious effect. 

Mra eG. wleweMl bleree JUSb fOr olaritacalton. usd he-ene 

of the damming of the creek, do the families have the 

o ask the tribunal to referee a case of that type? The dam 
king the water up on the other farmer's property. Can they 
hat before your tribunal to referee it? 


BE 
> 
Gh Gest WD 


Mr. O'Brien: It would come before us only if there were 
a municipal drain through that scene. In another case it has been 
referred to us by agreement of the parties; we just act as an 
arbiter. If all parties agree that we will determine the issue, 
they can refer it to us. We require written authorization to do 
it, and we will sit and hear it without appeal. 


Mr. Gol wiiiler:s Fines Thea Ministeyed: NacuEad 
Resources is mentioned many times in the Drainage Act. Has the 
Ministry of Transportation and Communications aliways been 
cO-oOperative in providing good drainage when it comes to the 
Drainage Act and drainage ditches? 


Mr. O'Brien: By and large, we have found it reasonably 
co-operative. In certain decisions, though, we have had to assess 
it heavily for having left a situation that was unsatisfactory in 
order to have it corrected and assess the highway. 


Mr. G. 1. Miller: I notice the municipality and the 
railways are mentioned, but I do not see any comment in here about 
where the MIC is, and it can play a major role in the drainage of 
agricultural land. As recently as within the last month or so, I 
was asking the minister about drainage along the highway system, 
and the response was, 'We are concerned only about the drainage of 
the highway, not about that of the agricultural land." I guess 
that is the reason for the question. 


Mr. O'Brien: It cannot interfere with natural drainage 
by the construction of roads. But they are implicit. Because they 
are a utility that is so common, they are not named specifically, 


but they are involved a great deal. There is hardly a drain that 
goes through that does not involve a road one way or another. 
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Mr. Edighoffer: How many lawyers are on the tribunal? 


Mr oor ten: ione. 


Mr. Edighotfer: How are the members of the tribunal 
packed? Do you have any input into that as chairman, or is it just 
done by the Lieutenant Governor in Council? 


Mr. O'Brien: It is done by the Lieutenant Governor in 
Council. The matter has been referred to me. I do not think I 
would have any great influence on it, but it has been referred to 
me for recommendation, I think more from the point of view of 


whether everyone was functioning properly as a member of the 
tribunal. . 


Mr. G. I. Miller: Are they selected from around the 
province? Are they rotated on a regular basis? 


Mr. O'Brien: Yes. There are representatives. There are 
three in eastern Ontario, including me, and there are five from 
western Ontario. Regionally, there is at present one member from 
Collingwood, one member from Dover township and one from Chatham, 
who is the drainage engineer. 


Mr. Edaghotfer: No one from central western Ontario. 
Mr. O'Brien: Central? Oh, yes. 


Mieco wit lers t think Tf would be a good idea ar you 
-had one from Haldimand county. You might be able to sell the 
program a lot better there. Someone who understands, should pass it 
along through the proper channels. 


Mr. Villeneuve: Are you available? 


Minas it) ler. eNOlL yeu, but I might be. You mever 
know. 


Mr. O'Brien: Interestingly, the Haldimand clay has been 
a factor in the faet that drainage has not been as usual in that 
mca. it is not nearly as developed there because of the Haldimand 
clay as it is elsewhere. 


Mea eeiiller: Lhat. is why it requires good surface 
Beeins and it will work just as well. 


Mr. Chairman: Are there any further questions? Thank you 
for being with us this afternoon, gentlemen. We enjoyed your 
answers. 


The committee adjourned at 3:50 p.m. 
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The committee met at 10:08 a.m. in room 228. 


AGENCIES, BOARDS AND COMMISSIONS 
(continued) 
LIQUOR LICENCE BOARD OF ONTARIO 


Mr. Chairman: Gentlemen, shall we come to order? We have 
WiescOnveo Duster biquor®LicencekBoardtiof Ontario Whe :Blait ; 
chairman, John Flowers, executive director, and Paul Boukouris, 
ee Mr. Blair, do you have an opening statement, written or 
oral? 


Mr.-Blair: I have nothing written, Mr. Chairman. This is 
the first time I have appeared before this committee and I am a 
little curious as to your procedure, not that it bothers me much. 


Mrs 0Chairman: (The auidlotine.iseto be: brought in. in »just 
a few minutes. 


Mr. Blair: That is all right. There will be others who 
will support you in that. 


Mr. Chairman: Some chairmen give a brief overview of the 


workings of their boards-- 
Mreaoblain: €if€anadozshat. 


Mr. Chairman: --and perhaps any current problems you may 
have, any outstanding issues--we know, for example, there is 
always a certain amount of discussion on special event permits and 
SO on--anything like that you would like to bring up, and then 
members will ask questions. 


Mr. BlaarveirieChairmeangeiniAprady lowidlahave beenghere 
four years. In 198t-we had a staff complement of 245 and in the 
fall of that year 70 persons were transferred to the fire 
marshal's office. That greatly reduced our inspection department 
and a few people went from other departments as well. 


I must say that has had the effect of reducing our capacity 
and our ability to police licensed establishments in the way we 
would like to. We have something in the order of 10,700 licensed 
establishments in this province. The number has increased fairly 
regularly in recent years, although the rate of increase is no 
greater. 


We are about to change from an annual inspection to a 
biannual inspection, having in mind that something less than 10 
per cent of our licensed places are problem areas. Most of them 
are very good operations, are well run and cause a minimum of fuss 
or bother to the board. The others need continual supervision and 
scrutiny. 


P-2 


In the past several months we have undergone an operational 
review by the ministry and representatives of Management Board. 
They are recommending a few changes and updating, all within the 
complement of staff. We have made a few changes as a result of 
that; all within the confines of the 1/5 we are Pereagwitn. 


In this fast-moving world we are always looking at 
amendments to the regulations to keep up with trends and what 
society demands. Soon we hope to undertake a review of the 
regulations and perhaps certain sections of the act to bring it 
more in line with what it should be. 


Our licence fees are certainly too low. A person can get a 
dining lounge licence for $20 a year, initially and at renewal. 
Two or three years ago we reviewed the licensing structure within 
our board, but at the same time the restraint program was imposed 
so we are in a hold position. 


We think a case can be made to have the licence fee reflect 
the cost of a licence being issued in the first place, with 
perhaps a lesser fee for renewal, although that is still being 
discussed. Licences are renewed for two years at a time and $40 is 
pala for each Licence. 


We have to draw a parallel with what other jurisdictions are 
doing because of our gallonage fees and other fees we collect from 
the industry. Our total budget is a little less than $7 million 
and it has increased by reason of inflation and nothing else. 


Four years ago, through the board's operations and items 
over which it had very little control, it generated $125 million 
for the consolidated revenue fund of the province. In this current 
year, 1984-85, the anticipated amount is $256 million. 


Our budget has gone up very little, so if members think I am 
pleading our cause, I could very well be. Most departments do not 
have enough money to do the job they are expected to do. Having 
due regard to the sensitivity of liquor related items and liquor 
related legislation, we have to keep on top of the situation 
continually. By and large, our-staff is excellent and doing a good 
job within the confines and restrictions of our budget. 


You mentioned special occasion permits. No doubt you have 
been waited upon by the Ontario Hotel and Motel Association, which 
has that as its main complaint these days. True, there are 
functions that could very well be held in a restaurant or a hotel 
that is Licensed, but many of those hotels, which comprise the 
1nembership of the hotel-motel association, cannot offer the 
physical facilities nor can they offer the value these people can 
get in community halls. I do not think they have much to complain 
about other than the fact that we know and admit there are SOP 
functions taking place which we do not inspect because of a 


shortage of staff. Some people are getting away with things they 
should not be. 


This is a different group from the estimates committee, so I 
should mention we had a meeting with the Ontario Provincial Police 
and others in western Ontario, dealing with Perth, Huron, Bruce, 
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Wellington and those areas, where we have had a lot of trouble 
with junior farmers' dances. I am not too sure if I should say 
this publicly, but there seems to be some feeling in some areas 
that the minimum drinking age is 14. Maybe it is lack of 
communication or something. In any event, the policing 
authorities, including the municipal people, are very concerned 
about this. We have a practice now that, unless it is a family 
affair, an anniversary reunion or that type of nonfund-raising 


thing, we are very reluctant to allow minors to attend these 
functions. 


If any of you subscribe to the Ontario Innkeeper, which has 
rather inflammatory editorials every once in a while, you are 
likely to have seen mention of the fact that the big ogre facing 
the hotel-motel industry is the large increase in the number of 
SOPs that are issued. They mention this all happening in the last 
three years. I do not know if it is a coincidence that it is three 
years since I appeared on the scene, but I think there is more 
than just coincidence in some of the statements made. 


In the last three years the special occasion permits that 
have been issued by our board have been fewer than they were 
during the three years before. Not by much, but there were fewer. 
That may be attributable in part to the fact that there has been 
an increase in the number of licensed establishments. We issue 
about 156,000 a year, give or take 1,000. If you break that down, 
me tisieabout 3,000 a week. That is) what it has been for six or 
eight years. It is a revenue-generating function. We get about 
»3.3 Million from SOPs per year. We are not in it to make money, 1 
Suppose, but we are not in it to lose it either. J 

We are in the process of adjusting the work schedules of our 
people and I have been advocating the acquisition of some 
part-time inspectors whose duties will be to work on weekends when 
most of these functions take place. There should be a spot in the 
scheme of things for people who have reached the age of 58 or 60 
and have been retired but still have some useful years left in 
enem to do this job. 


As you can appreciate, part-timers are not looked upon 
favourably by the unions. All inspectors, in case you did not 
realize it, are members of the bargaining unit. The contract that 
expired last June 30 has not been renegotiated. It has gone to 
arbitration. They were not willing to settle for the normal five 
per cent. They thought they should have seven per cent or more. Is 
Saat: what» itis) \Paul? 


Mr. Boukouris: Yes, they are demanding 7.5 per cent. 
10:20 a.m. 


Mr. Blair: Anyway, they decided to go to arbitration and 
the date for that hearing has not yet been set. Before that 
decision will be handed down, we will be in the middle of 
negotiating for the next year. Some of the things you may hear 
from time to time are directly related to the fact the agreement 
has not been settled. 
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I do not think there is anything else of a general nature. I 
will refer to a couple of items. Last fall there were at least two 
items raised in the Legislature as a result of newspaper articles. 
One was in Windsor. It certainly focused on our ability or 
otherwise to get proper information regarding the background of 
certain applicants for a licence. In Windsor, our skirts are clean 
because we went through the regular procedures. From that point of 
view, we are all right. We are having trouble with the system that 
has been in vogue in Ontario for some time, of people forming a 
numbered Ontario company to act as a front for other activities. 


Our means of checking out the backgrounds of these people is 
such that unless there is a definite tie-in with people to whom we 
would not want to issue a licence, if there 1s no mortgage Or 
other related financing mechanism in place, there is very little 
we can do about it. However, we have recently made some changes at 
our place to enable us to ferret out this information better than 
we ever have before. In the next few months we will have a 
mechanism in place to know the background of people applying. 


It is unfortunate that people who are using exotic dancers, 
for one--as you may know, Mr. Chairman, they are coming to the 
great city of Woodstock soon-- 


Mr. Chairman: Right. They have even reached Woodstock 
and Oxford county; male and female. 


Mr. Blair: In the light of what has been in the news for 


the last day or two, I suggest you keep away from there. 


Mr. Chairman: If I get any urges, I just go out and look 
at the statue of the cow on Tom Dent's farm. 


Mr) Breaugh» 1 shave heard ot iperversions-- 


Mr. Chairman: Willis is an old Oxford county boy and he 
knows about the cow in the east end of Woodstock. 


Mr. Cureatz: There is another problem: Richard has 
nothing to. resign £rom. a 


Mr. Blair: To be serious for a moment, we have to be 
extra cautious before we issue a licence for an entertainment 
lounge. This is what I was alluding to, the one taking place in 
what was the old New Commercial Hotel, and lounges and so on, the 
type of operation where they do not have to meet a food/liquor 
ratio of any consequence. Lounges have no food/liquor ratio. 
Entertainment lounges have a ratio of 85 per cent liquor and 15 
per cent food. These places seem to be ready-made for people who 
are franchisers of girls and who are using these places to make a 
lot of money. Goodness knows who is behind all this. We are 
conscious of this problem and attempting to do something about it. 


I have nothing more to say now. In case I may be touching on 
a point or’two thatiis not’of any interest, tosthis committee, 1 
would be interested to know what the committee has in mind. 
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Mr. Hennessy: Mr. Chairman, I have often wondered why, 
when you fill out a special occasion permit or a banquet permit in 
Thunder Bay, it has to go to Toronto for the blessing. Then you 
run into a problem when you have people from your riding 
complaining to you. Sometimes they are good organizations that 
Bevesaone a 10C Of work. 1 am not criticizing the board, but it 
does not know those people. The member knows the people, and it 
puts him in a very awkward position. 


They come clamouring at the door wanting a permit, thinking 
you can just write it out for them. You phone the liquor board and 
pousdotnot’get satisfaction. sYouigetj).'!Maybe;"*"IE"vand "We will 
look into it." It is as if Sherlock Holmes were going to make an 
investigation. They do not seem to take the member's word that it 
is a good organization. 


I have had occasion to say a permit should not be given 
because I- know the people are in it for a buck and that it is not 
a good organization. It makes it very difficult. I wish we were 
not saddled with that problem. They come to you on a Wednesday and 
say, "Friday night we are having a dance and a lot of your friends 
will be there." The first thing you know you are stuck. If you do 
not get it they say, "We saw so and so and he could not do a 
bloody thing." Then you get caught. 


It is not that we should have your authority. However, is it 
not better to have the main decision made in the area, in the town 
or city where the permit is applied for? The people on the local 
board would know. You have to get the inspector. He is very 
eo-Operativepabutsiticreatesta;lotrof tension That issmyoconcern. 


We are so far away. We are about 1,000 miles away. I am not 
Saying it is an epidemic. You can get in touch with Toronto. 
However, I seem to have learned at Queen's Park that whenever you 
phone anybody of any importance, he is on the other line or out at 
a meeting. I do not know whether that is contagious. I am not sure 
about that. 


I am concerned about somebody who phones me today and says, 
"Friday night we are having a do and the Liquor Licence Board of 
Ontario has told us we cannot have one." You have to start phoning 
some people and get hold of the inspector. If it is a legitimate 
eroup, it causes asloteoffconfusion. 


If these were guys trying to make a fast buck by having rock 
dances and then leaving town, I would not be in favour of it. 
However, you get the hockey club, for instance. It won the Allan 
Cup many years ago. Somebody tells them they should chip in $200 
each. There is a budget of perhaps $100,000 with the way hockey is 
today with the travel, etc., and they want to pick up some money 
to keep it going. It is the only team in town. The other two are 
junior teams. There are about a couple of thousand people. It is 
like anything else. Nobody will go out and play for fun. If they 
do not get $10 put in their shoe or something--that is the name of 
the game, I guess. This is what concerns me. Those are the 
problems we may have. 
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I am not criticizing anybody. The member is on pins and 
needles waiting to see if the bloody permit comes through. That is 
what 1 am concerned with. Lf ait’ is, notirentitledetoritj,~1 support 
that 100 per cent, but if it is a good organization it should not 
have problems. 


Mr. Blair: People in Thunder Bay can go to one of the 
liquor stores and get a permit for a regular type of function such 
as an anniversary, a wedding or that type of thing. 





Mr. Hennessy: That is not a problem. 


Mr. Blair: It is when you get into fund-raising that the 
problem starts. We know that section of the regulations needs 
amending. There is a term there that is open to interpretation by 
an individual depending on the mood he is in. 


Unless we know something about the organization--we rely on 
members such as you, Mr. Hennessy. I know you have called me at 
different times as have several others to support an application. 
There is one thing in the special occasion permit section that 
needs real scrutiny and we are attempting to do something about it 
this year. 


Most individuals or organizations that apply for permits are 
bona fide. When a person applies to have a function in a certain 
hall, we usually have that hall recorded in our register. We flip 
over the page and there it is. We know the capacity. We know there 
is no problem about exits or other facilities. The fire 
regulations are oka. Howevery, if it is a new hall or a place 
seldom or rarely used for a special occasion permit function, that 
gets our people wondering. 


10:30 20m 


A lot of promotions are taking place in commercial 
establishments these days. They may have a room designed for that, 
to bring in a group of salesmen or potential customers. Those give 
us a little problem too because they are using that to make a few 
dollars. T£- it fusteamattérhat takingicaresoiethne’ cost of 
providing the drinks, we do not get too exercised over that. 


Mr. Hennessy: What I am saying is that there are 
organizations such as the one I mentioned--I am not criticizing 
you, I am just telling you how it happens--where you get a third 
degree on the other end of the line: "Well, if that is the only 


permit they are going to have this year, okay, we will pass this 
one. 


I do not know whether they are going to come back and want 
another. It is a fund-raising event to keep the hockey club going. 
They travel to Manitoba to play all their games. Naturally, if 
they charter a plane on a weekend, they are not going to live by 
what they get at the gate. Therefore, all the money has been 
spent. It is a community effort, and they want to raise funds. 
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When somebody says to me, "If this is the only one they are 
SOune7 to pave’ this year, Po wad lLoerant it ,{wiicannote saylate is. the 
only one they are going to have. They may have another one this 
spring. They may not. If they win the Allen cup again, they would 
have another one. 


I have a lot of faith in your inspector up there because he 
knows everybody and he is all over the place. He would even know 
how much money they have in the bank; that is how well informed he 
is. We depend on him. If there is any argument on their part in 
regard to giving--you are aware that a few years ago I did not 
support two or three of the applications that came up. I said I 
would not support them because I have to go to you people again, 
and I do not want to have the reputation of supporting anyone who 
will vote. That is not the idea. A bona fide organization should 


not get into that hassle because it reflects on the member, no 
matter what party he is in. 


Mr. Blair: There is a section here, on page 51 of the 
regulations, that says: "The holder of a special occasion permit 
issued with respect to an event to promote the advancement of 
charitable, educational or religious works, or to serve community 
needs, shall''--"community needs" is the section that is open to 
interpretation, depending on where you sit--"when required by the 
board submit to the board a statement completed by a public 


accountant licensed under," etc., and indicating several items 
there. 


. If they have a licence under the Charitable Institutions Act 
where, donations can be.used for tax purposes, we do not have any 
difficulty with that. There is one thing we are having more 
problems with, than anything.» This is» a municipal election year in 
Ontario. The political parties, whether provincial or federal, can 
do certain things, but a municipal candidate really cannot, unless 
we interpret that as a community need. 


We have people coming in to raise money in advance of their 
campaigns, and those of you who are in politics, and some of us 
have been, realize that these things cost money. But the problem 
we have is that the person could get a permit to raise money 
during the summer of 1985 for an election in November and then may 
not even run as a candidate. 


Then he may come along afterwards, especially if he was 
defeated and owes money--he will have trouble getting it then; 
there is nothing as dead as a defeated candidate after an 
election. His friends will rally around and try to have a 
get-together with a permit to raise money to liquidate those 
debts. These are types of problems we have. 


Mr. Cureatz: Would you like further instruction on that? 
Do you think it is something the government should take a look at? 
Should the committee make a proposal? 


Mr. Blair: We are going to review that. We are looking 
for any input we can get from anyone on what constitutes a 
community need. 
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Mr. Cureatz: Along the lines of Mr. Hennessy's comments, © 
I might say, generally speaking, my riding offices in both Oshawa 
and Bowmanville have always had good co-operation with respect to 
the various groups. Perhaps I have not stumbled across the kinds 
of groups Mickey has. 


Mike Breaugh and I in Oshawa have a more plentiful supply of 
various organizations. I do not have a hands-on feeling as, say, 
Mickey does, but generally speaking, when we are in a pinch I know 
my staff have called to speed up the process. It is always worth 
while. I would like it to show on the record we do appreciate that 
kind of co-operation. 


Mr. Breaugh: I have a few areas I would like to explore. 
Mr. Hennessy just raised one. I think there is a need to canny 
what you mean by community groups or needs. I have had similar 
situations in which softball organizations, for example, obviously 
were running an event as a fund-raiser. I happen to think minor 
softball is a fairly noble piece of business. However, they were 
questioned and their licence held up because it was not clear 
whether they were a charitable organization or not. I would join 
with you in asking for a review of the regulations in that regard. 


You may want to put some restrictions on it, but certainly 
sports groups use dances and various social occasions to try to 
raise money as a matter of course. I think we all know that. There 
is a bit of hypocrisy at work here. You are forcing an amateur 
sports group, for example, to pose as a charitable group when ete 
is not. ob do mot “séevany need ‘for that; and it sionerarea whererl 
would like to see the regulations changed. If the law needs to be 
changed, that should be done as well. 


Il appreciate tthat here is a problem trying to identify who 
these people are and what they are doing. Surely we can overcome 
that. If you want to limit the number of activities they can have, 
I suppose that is reasonable. It is also true that amateur sports 
groups, for example, have a real need to raise money. About the 
only way they can do it is through a social function, which 
usually involves a beer tent or a bar at a dance or something. I 
think we are all in-agreement that this is a pretty legitimate 
type of activity. I am somewhat frustrated from time to time. In 
my experience anyway, you always manage to get forsorbed oat 
somehow, but the aggravation seems totally unnecessary. 


Mr. Blair: We have looked more favourably upon issuing a 
permit to a league than to individual teams on a regular basis. If 
it is hockey, individual teams may have a get-together in 
September and then a windup dinner at the end of the season. We 
acknowledge that. Those are two operations. We get a little 
jittery if they want one in between, or to raise money to go to 


someplace in Michigan or somewhere to play hockey or something 
like that. 


Mr. Breaugh: One thing maybe we are not understanding 
too well is that if you are involved in amateur sport, and I do 
not care what dtedsyJaytrackjorw as baldcors agnockeys bean eyounare 
now doing things we never did when we were kids. 
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I used to think if I got a chance to play hockey in 
Bowmanville, it was a big deal. Kids now think maybe going to 
Newfoundland is not much; going to Sweden is pretty good; if you 
make a world tour, that is what you should be doing. I have had 
kids in organizations who were playing everything from broom ball 
to hockey going all the way around the world. It is just a matter 
of course. Amateur sports is like that. 


For example, some of my kids are active in track and field. 
Track kids are competing across this country and in the United 
States. The amateur organizations that run these operations have 
expenditures they did not have previously. If we want these kids 
to get competitive, we need that. 


Mr. Blair: We had a request just lately in western 
Ontario, where a ladies ball team won the Canadian championship 
and was invited to go to Australia. That caused us a little 
concern because the rumour got around they were having this big 
event--in their riding, next to Mr. McNeil's--to raise money to go 
to Florida or the islands. We had to get that sorted out and take 
it at face value that they were, in fact, going to Australia where 
the air fare return was $1,820 or some such thing. However, that 
was granted. 


Mr. Breaugh: I am afraid we do not have much 
appreciation of the expenses involved. To put a dozen kids on an 
aircraft and take them anywhere in this country is expensive. 
Going across the ocean is really expensive. 


In one sense amateur sport is overorganized and in another 
it is not very well organized, because it comes about in a variety 
of ways. In my community, for example, organizations spring up 
that sponsor 12 ball teams. There are others that sponsor one. One 
organization may be serving 800 or 900 children at once. Their 
need to make money from bingos, dances and whatever is much 
different from another's. I think that is an area that requires 
some investigation and we need to find better answers. 


10:40 a.m. 

Mr. Blair: There is peer pressure there, too. Some 
amateur teams have a nice, kindly father or grandfather who is 
footing the bills. Then word gets around, "If this team can do a 
certain thing, why cannot our team?'' They just do not have the 
funds. Mr. Boukouris has a point on that he wants to make. 


Mr. Boukouris: Actually, we are in the process, and it 
is more or less under my direction, of reviewing all the 
regulations relating to the Liquor Licence Act. The first step we 
have taken is with the permits because they are, as you can see 
here, where the greatest public interest seems to be. I have been 
meeting with a lot of groups, some of which are ethnic groups and 
whatever, who want the permits to be easier to get. Some of them 
are industry groups representing the licensing trade. You have, as 
you can imagine, another understanding. 
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One of the specific questions we are looking at is the 
fund-raising issue. That and the number of permits are the two 
things that appear to be the greatest difficulty. What we are 
trying to do is get away from a situation where the approval 
clerk, whether it be in an Liquor Control Board of Ontario store 
somewhere in your riding or down at the head office, has to make a 
determination as to whether he or she thinks you are a charity. 
Because the way the regulation now reads, that is the way it is. 


We are looking at a number of proposals, but the kind of 
thing we are looking at to allow this kind of organization to 
function is for it to give us a registered charity number from the 
Income Tax Act. There are very specific grounds defining a charity 
under the act. A lot of these organizations already have those 
numbers. They would not have to do anything special for us. They 
would not have to fill in their form. They would simply have to 
give us that tax registration number. 


For those organizations that do not have the continuity you 
would have to have for that or where it may be an ad hoc 
atrangement to raise money for a specific event in a 
community--sometimes there is a tragedy in some family or there is 
some specific event such as a team wanting to go somewhere--we are 
looking at an arrangement whereby the municipal council or some 
local body would write to us and say it approves of this community 
organization and its charitable ends. 


The» third: thing we are looking at to try) to sortyout the 
abuses that come from fund-raisings is to put some kind of a cap 
on the numbers per year. How the regulation will actually read 
remains to be seen. It is a legal problem, and these are only 
drafts. We think some combination of those things will meet the 
concerns. 


What happens now with regard to a charity is that, in the 
absence of a specific guideline, the board has tended to allow 
permits for very young people but not for adults, not 
unreasonably. Generally, it is the adult fund-raisers that tend to 
be businesses. 

We have had situations--we had one in Toronto where an 
organization got 54 permits for fundr-aisings in a year. It was 
clearly a business, which is not what the permits are intended 
for. We did not really have a way under the regulations for saying 
they were not a community organization. We are trying to get away 
from that. 


By being specific and requiring things that the people would 
probably have anyway, we will do two things. We will avoid the 
hassles that Mickey runs into phoning down because the document 
will already be there, just as the approved hall was already 
there. The other thing is that there will be some local input 
because the local people will be able to say, "Yes, this is 
something we want in our community." The board then will not be 
telling somebody in Thunder Bay or Haileybury or anywhere else 
what we think should be operating in the district. 


Pai) 


We think a combination such as that with a whole set. of 
reculations=tor permitsewi bl doit: 


Mr. Breaugh: In my experience, the system usually works. 
It is just that there is an immense amount of frustration about 
that last-minute, mad dash down to your head office to pick up the 
licence. It seems to me that one of the things you might consider 
is to try to get your criteria established and then let it be done 
locally-- 


Mr. Boukouris: That is what we were hoping for. 


Mr. Breaugh: --so that at least people are not making a 
mad dash down Highway 401 to get a liquor licence. 


Mr. Boukouris: What happens now is that the permits are 
issued from the store, but to try to have some control over 
fund-raisings over a certain size, they get referred to the head 
office. With a clear set of guidelines, we could then evolve those 
better. We are also trying to look at a better management 
information system, perhaps computerized, so that if we put a 
number limit on, it would be very quickly ascertainable whether or 
not you had three or 30 this year. 


One of the problems we have in decentralizing now is that if 
you were to go to a local liquor store in Thunder Bay, the chap 
really would not know how many there had been. Until we could put 
in a system with that available to him, we need to centralize it, 
because Mickey will then find that the local business people will 
be coming back to hin. - 

MEP POE eaUeu se here le anOenier area thal concerns mesa 
little bit where we seem to have some trouble. I recall a few 
years ago a guy who ran a bowling alley called me up with what I 
considered a pretty reasonable argument. He wanted to know why, if 
a curling club can get a liquor licence, a bowling alley cannot. 
There was a long involved harangue before that was resolved. Sam 
and I were bowling for Big Brothers on the weekend in a bowling 
alley where they had the magnificent facility of a bar overlooking 
the bowling lanes.~ - ; 


How do we get so wrapped in silliness like that and spend a 
lot of time and energy arguing whether it is legitimate to have a 
bar in a curling club but not legitimate to have a bar in a 
bowling alley? 


Mr. Blair: Was the bowling alley licensed? 
Mr. Breaugh: Yes. It had a dining lounge licence. 


MrieBivirsh ltecannhave! acclubsdicencestoo.. Maybe that 
was a legitimate dining lounge licence as opposed to a club 
licence under the recreation section. 


Mr. Breaugh: Except that a couple of years ago you 
decided bowling alleys could not have bars, for reasons that 
escape me. 
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Mr. Blair: No. It was only a couple of years ago that we 
included them. We had quite a debate about the number of alleys a 
bowling alley would have to have before it qualified. That was 
bounced around and we now have six. 


Mr. Breaugh: I do not understand how we get involved in 
these arguments in the first place. 


Mr. Blair: As you know, we now have skiing, curling, 
golf, handball, racquetball and bowling. There is real pressure 
being put on us now to include hockey arenas; in the main, to 
start with at least, multiple arenas. There are several of those 
in the Toronto area. The minute we recommend a course of action 
that would involve an operation based in Toronto, we know what we 
will get outside. 


Mr. Breaugh: This is another argument 1 do not 
understand at all. There is the big deal about how you cannot 
serve beer in an arena. Every arena I have been to lately seems to 
have a lounge. There is a little classification system here which 
says the lounge is open only certain hours or it is a game club or 
whatever. 


Mr... BlairsyYouemust drinkjin’ the Lounge, | Youscannotr take 
your drink out into the stands. 


Mr. Breaugh: I do not understand this argument at all. I 
do not understand why at Maple Leaf Gardens, for example, there is 
a place you can go and get a drink, but Joe Schmo, who does not 
want toy go) to) ther Hot Stove Lounge, cannot: drink.) Imthink thas is 
a tremendously stupid expenditure of.time and energy. 


Mr. Curéatziilshate to'say-+it, but..lwagree,with,Mike 
Breaugh. In my riding, I have many beautiful hockey rinks, all 
built through Wintario. When we had that big scare about arenas 
closing down, we went to bat and got tons of money. We raised 
money to build a beautiful combination community centre and arena 
in Orono, but it was not allowed to put in a window to overlook 
the hockey rink if it was serving Liquor. 

That has to be the craziest thing I have ever heard. If 
there is a concrete wall, it is okay, but if you put a window 
in--which to me seems logical; you have a beer and you look down 
and watch the kids playing hockey. I was baffled, dumfounded. The 


government again drove me crazy. Will someone explain that one to 
me? 


Mr. bBreaugheeitiaseprettyuditiacuttiqte explainetocour 
constituents why they can go down into the bowels of the arena and 
it is okay to drink there but they cannot see anybody. Apparently 
if you cannot see them, it impairs your ability to get drunk or 
something. I do not know. 


Mr. Blair: I guess there is no answer-to that, but 10 
years ago requests for that type of facility were almost nil. This 
has all developed in the past few years. I am one of those who 
thinks a case can be made to have a lounge in a hockey arena, but 
I think you have to be very careful about it because the people 
who are playing hockey are young. 
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Mr. Breaugh: Yes, but the tykes are not going upstairs 
in their skates for a beer. 


Mr. Cureatz: The parents go up and get snapped and then 
take the kids back home. What is the worry? 


Mr. Breaugh: What bothers me is the argument about beer 
in the ball park, which went on for some time. Anybody who ever 
went to a football game at Exhibition Stadium had ample evidence 
that there was a lot of drinking in the stands. We went on for 
years and years with this long argument. It is the same as the 
ball clubs that come to me in the summer and say, "We have a 
tournament this weekend and the difference will be whether we get 
a beer tent and regulate the supply of alcoholic beverages that 
way and let the ball club make some money, or does everybody 
tailgate with a case of 24?" 


It does not seem to me to be a sane argument. It certainly 


is not worth spending a lot of time and effort on. We know they 
are going to be consuming alcoholic beverages at those functions. 
Why do we not simply acknowledge that and regulate it? 


Mr. Blaine Wi Sam enot areving iagainstsit. 
20-50: asm. 


Mr. Chairman: Do you feel like the tail gunner or maybe 
the rear guard who keeps getting pushed--you are retreating all 
ene time? : 


Mes Blain eveo tol esupposesgthatwi sardeht. 


You likely know in the way we operate our board we deal with 
the one ministry. I suppose a lot that transpires there, or the 
amendments that come through, have some relationship to the 
feelings of the minister there. 


Gord Walker was minister for the first 10 months I was on 
this job. As long as Dr. Elgie has been there he has been dragging 
his feet on it, obviously because he did not think it would wash. 
If there is such a feeling among the members of the Legislature 
and they can convince the government, I am sure we can work 
something out. 


Mr. Villeneuve: I think we must remember a group of 
people here who have not been mentioned yet, and they are those 
who own some of the small-town hotels. I have a number of those 
people in my riding, in towns of 500, 1,000 or 2,000 people. 


There was a time when owning that hotel was probably the 
best business in town. But owning that hotel today is a drag, a 
severe drag. I have pressure from them: "Are we going to survive?" 
Booze is expensive. I guess it is a necessary evil. 


These people must not be forgotten, because they are still 


Be eodshe people in our communities, trying to make a living. ~ 
They are being charged through the nose for the licence, and their 
booze is more expensive than what we buy at the liquor store 
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because they have the fee. We cannot forget those people either. 
Their hotels have gone down in value tremendously. 


Mr. Breaugh: That is part of free enterprise. 


Mr. Cureatz: I have no quarrel with that, but we were 
not even asking for a lcunge at Orono. We were asking for, from 
time to time, a’special occasion permit. "That is fine. You can 
have it in the community room, but you cannot put in a window to 
overlook the arena.'' I do not know. It boggles the mind. 


Mr. Chairman: Mr. Breaugh, do you still have some 
questions? 


Mr. Cureatz: Do you have a response to that, sir? We 
always got along so well; we do not want to jeopardize our great 
ongoing relationship, but I must say that was a real clunker for 
me. 


Mr. Blair: If you look at the recreation section in 
here, you will find those five forms of recreation included. There 
is nothing sacred about the magic figure of five; it could be made 
six or seven, and in the fullness of time I am sure it will 
be--maybe even more. 


I find this very interesting and, as far as I am concerned, 
very encouraging. 


Mr. Breaugh: Let me take you into another area-- 


Mr. Blair: Excuse me. Before you start, Mr. Breaugh, Mr. 
Villeneuve was not here when I mentioned the cost of a licence. It 
is the cheapest thing going in this world. A-licence is $20 a year. 


Mr. Cureatz: What’ about getting it, though? That may be 
the expensive part. 


Mr. Blair: No, it is not. We have no upfront charges at 
all. That is the cheapest thing. 


Mr vy iGured G2 nbForva Hotel? 
Mre Blaar: 4Surne. 


Mr. Watson: What about the costs they have to incur that 


people with special occasion permits do not, in the taxes the 
government would collect? 


Mr. Blair: They are commercial enterprises and pay 
realty and business taxes in their communities. A lot of the 
community halls that provide the facilities for these SOP 
functions are municipally owned and do not pay taxes. 


Mr. Watson: Is there any extra tax on the liquor that is 


sold through licensed premises versus that sold through a special 
occasion permit? | 


Mr. Blair: Apparently there is an even break there, 
because they pay a levy on top of the product they acquire. 
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Mr. Watson: How much? Is it a percentage or is it 
corkage? 


Mrveb barr aNoy rites Touecdor kage Myre! wor ks™out stotabout 


the same as far as the product is concerned, but they do not have 
the overhead that a licensed establishment has. 


I made the observation before you came in, Mr. Watson, that 
a lot of these hotels that are doing the moaning and groaning do 
not have the the type of facilities that make it attractive for a 
lot of these organizations to go in and have their functions there. 


Mr. Watson: I agree with that, but I was also under the 
impression that when a hotel purchased its supply of liquor, it 
paid some kind of tax levy that the people who had a special 
occasion permit did not pay. 


Mr.’ Blair: The entertainment lounge operators pay an 
extra 12 per cent. That is why a lot of licensees do not want to 
go to the entertainment lounge route, even though they qualify by 
ihe number of seats, which is 200. They want to avoid that. -Lulu"s 
in Kitchener is a prize example of that; it has an entertainment 
licence. 


Mr. Watson: How many entertainment licences do we have? 
Are they not very limited? 


Maver baie 7RADOUuURS se tor 40% 


Mr. Watson: There have been a lot granted in the past 


couple of years then. Did we not have just five in the province a 
few years ago? 


Mr. Blair: Yes. It has doubled in two years. 


Mr. Breaugh: I want to get into another area you touched 
On. We appear to have a major problem in Ontario that is 
recognized by the Solicitor General and the Ontario Provincial 
Police, and it gets a fair amount of press from time to time; I 
refer to the matter -of motorcycle gangs, strippers and hotels, all 
of which in a sense are pretty tightly regulated but the problem 
still seems to be there. 


It is now apparent that there are motorcycle clubs that have 
diversified, as they say in the free enterprise system, and have 
gone into the business of supplying strippers or exotic dancers, 
Or whatever you want to call them, to various licensed 
establishments. Although we seem to be aware of the problem, we do 
not seem to be able to do much about it. What is your board 
involvement in all of that? 


Mr. Blair: I think you heard my comments about the 
investigation we make on an application for a licence. Regarding 
the motorcycle people, we have had dialogue with the OPP, the 
Ontario Police Commission and others. Where once it was felt that 
there seemed to be a real infiltration into the licensed premises 
by these people, the end result of their investigation was that it 
was not as great as anticipated, although they may be involved in 
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some aspects of it. But there are a lot of people who are not 
involved with motorcycle gangs who are franchisers of girls. They 
could not care less about running a bona fide hotel or a bona fide 
restaurant. They are there to make a quick buck by providing 
entertainment. 


As I was saying, one of the problems we have is getting 
behind the numbered Ontario company with one or maybe two 
shareholders; I guess there have to be three, but for all intents 
and purposes, one person is the sole owner of that company. The 
mote sophisticated these people get, the more sophisticated legal 
advice they get. No matter how our people track it down at the 
ministry, in the commercial registration branch, they run into a 
roadblock in finding out who is footing the bill. 


Mr. Breaugh: Are you contemplating a change in the 
regulations or the act which would require them to divulge who are 
the investors in a company or something like that? 


Mr. Blair: We are getting a little more sophisticated 
ourselves in our checks beforehand. I have warned my colleagues on 
the board who hear these applications that every time there is one 
where, by the very nature of the application--whether it be an 
entertainment licence or a transfer of a lounge licence, because 
we do not issue new ones unless it is in a hotel--there appears to 
be a ready-made situation for some undesirable activity, we want 
to make sure our people have checked it out as far as they can go, 
and if they are not satisfied, not to say they are going to,issue 
a licence, but.to: reserve on at: and! discuss: ity backiin the office 
with me and our staff. 


The incidents of the past two or three months have led us to 
do this. We have an investigator now working closely with our 
solicitor; he is a former investigator who worked for us. He is 
doing an excellent job in that regard. I am satisfied we will do 
what is required from here on. 


Li avme 


Mr. Breaugh:-A couple of-years ago we went over to visit 
people at the Ontario Police Commission and got a look at some of 
the equipment and the techniques they use. They appear to have a 
pretty sophisticated means of tracking individuals around Ontario. 
They seem to have a handle on that, and yet this kind of problem 
still seems to plague us. We seem to know what is going on but 
lack an ability to do anything about it. 


Mz..Blair;40ne o£f.0ur officials, ,our. director, bob 
Millis, in response to the question, "What do we do?"--I know this 
first hand--makes the observation, "With the advent of the Charter 
of Rights, police authorities are hampered in their ability to 
advise the board.of information other. than, actual.convictions," 


A few minutes ago you heard me allude to the visit we had 
with the Mount Forest detachment of the Ontario Provincial Police 
in western Ontario. They had visited each of the municipal forces 
around there. I think without exception the municipal forces were 
happy to talk to them verbally at a meeting, but they did not want 
to put anything on paper. That is for special occasion permits. 
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I know some municipal forces are reluctant to say anything 
other than about recorded convictions, even though they may know 
something. They will say, "We have checked this individual out and 
we have nothing adverse to report to you." We had a meeting with 
the liquor legislation committee of the Ontario Association of 
Chiefs of Police about a month ago. They in turn confirmed that 
they do not mind talking to you in person but are loath to put 
anything down on paper. 


Mr. Breaugh: Doefindsit frustrating Fromacasual 
conversations with police officers, I know they know where, when 
and what, but I only see charges laid when some stripper gets beat 
up or stabbed or somebody gets mugged in the parking lot. 


It concerns me there is this knowledge that there are 
illegal activities going on without prosecutions. At the other end 
of it, people who are simply riding motorcycles are getting 
harassed on the street by police officers as part of an ongoing 
program to put a higher profile to an investigation. 


However, I do not see charges being laid, and I do not see 


the judicial system being used to clean up what they all agree is 
a major problem. 


Mr. Blair: If you are confining those remarks to 
strippers and that type of thing, that is a police matter. As you 
appreciate, we do not get involved in the type of entertainment a 
licensed place has. We ask, "Are you planning entertainment, Mr. 
Breaugh?" "Yes." "What are you planning? What type of 
entertainment?" If there is a pause in response to that question, 
I know darn well what they are likely to end up with. Invariably, 
they come out with, "Country and western.'' My stock response to 
that is, “You are getting country girls from western Quebec." I 
Engnkechat is sofania lot of: cases. 


Nevertheless, that information is recorded for our purposes 
to tip us off that there could be a problem area. However, most of 
them are legitimate. If nude dancing is permitted, the type of 
nude dancing and that type of thing is a municipal affair. 


Mioworeagn:miteisnalsOiantarea with a lot of greyness 
about it. In my community, for example, there was a place that 
started up as a sort of local restaurant. It then made a move to 
become the local strip capital, which enraged everybody else who 
lived and worked around the area. 


Mr. Blair: I think I know the one you are referring to. 


Mr. Breaugh: They went for a different type of licence 
and were denied by the board. It did not seem to make much 
difference. 


Mr. Blair: We know quite a bit more about that operation 
and the individuals involved than we did when the Licence was 
issued. 


Mr. Breaugh: Let me go to a couple of other areas that 


concern me. Are you virtually out of all the fire safety and 
theatre stuff now? 
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Mr. Blair: Yes. The fire safety function was taken over 
by the fire marshal. That was the reason we lost so many personnel 
three and a half years ago. That was in the aftermath of the 
tragedy at the Inn on the Park Hotel. 


When our people go into a licensed establishment and see 
something obvious, such a3 a blocked exit or exit signs burned out 
or that type of thing, they will report it to somebody. The major 
fire safety function in hotels and that type of thing now is done 
by the fire marshal. 


Mr. Breaugh: What about movie theatres? 

Mr. Blair: Mary Brown has two full-time inspectors. She 
got two a couple of years ago and I guess she still has them. Our 
people do not go into movie theatres, but they will check out the 
video equipment a licensed establishment has, and if it has not 
been authorized, we will do something about it. Just this week one 
of our inspectors in northern Ontario reported that he was given 
authorization to seize equipment. 


Mr. Breaugh: Is there a need to rewrite the act and 
charify who is responsible for what? It is a. little contusing., .1 
know a number of bars have videos now. In a sense they would be 
movie theatres with bars attached. 


Mr. Blair: I do not think the theatres branch would 
consider that a theatre. I think you are right, there has to be 
some clarification and our people would like to get out of it. 
When you consider all that takes place in some of these licensed 
establishments, which the licensee thinks he has to have to 
survive, other than serving food and beverage, you get into other 
Juriedictionss 


Mr. Breaugh: The act has some rather quaint language and 
I wanted tovgocthrough a’bitvofvit. It says you cannot» givera 
licence where the operator may be likely to promote the sale of 
liquor of any manufacturer. When 1 first read that it seemed 
rather strange, but I think it means you cannot sell a particular 
brand. "is thateceorrecc’ - 


Mr. Blair: You cannot be involved with the manufacture 
of an alcoholic beverage. 


Mr. Breaugh: How about our new domed stadium where, 
supposedly, one beer supplier is going to get preferential 
treatment: that is, there will be a licensed premise where you 
will be able to buy only one kind of beer? 


MreaBlaizeudedo-nogéethinkathatywalldshappensnine fact. I 
do not read that stuff in the papers because it is all doing a 
little advocating and promoting by the use of news media. 


Mr. Breaugh: It occurred to me that this touting of 
preferential treatment is contrary to the act, if you were able to 
buy only one kind of beer. 
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Mey Blair. ACeEShebicions Stadium: "Labatt s*has?the 
preponderance of beer sales. They own 45 per cent of the Blue 
Jays, whereas Carling O'Keefe owns 100 per cent of the Argonauts. 
Labatt's feels that because certain breweries in the United States 
own ball teams and sell their beer exclusively at games, it should 
do that in Ontario, but the answer is no. They had about 75 per 
cent last year and the rest was divided between Carling O'Keefe 
and Molson's. 


Mr. Breaugh: How would it break down in practice? If 
they got any, would preferential treatment be confined to being 
the only beer company allowed to advertise in the stadium? 


Mr. Blair ido not fthink sos ine® Areonauts Wil be 
playing in the domed stadium and as long as Carling O'Keefe is 
involved, this is all a little show. 


Mee DresurlleO there iwil ll nol besa routine such vas, you 
can buy any brand of beer but we have only Carling O'Keefe. 


Mr. Blair: No, that would be like going to the 
international ploughing match and buying Labatt's because that is 
the only kind available. 


Me. ‘sreauen: Phere wi he bernone ofstiac. 


Mr. Blair: We are attempting to make a change when that 
event moves to Elgin county in 1985. 


Me. (Breausn:eleews lige beantup whensitunits, there, for 
euLe.. 


Mr. Blair: With the amount of beer sold, the monopoly at 
that event is unreal. 


Mebabpeateh: Tisetherecstid | fan interdicted list? 
MretBladreervesr 


Mr. Breaugh:~-~How active is it and how do you get people 
on it? How do you make that list? 


Mri OBlarrrepids yoursay youswane to™makerit? 


Mr. Breaugh: I am working on it, yes. 


Mr. Blair: We would give you consideration. The 
inderdiction list at the close of business in December 1984 
comprised 754 names. 


Mr. Breaugh: How did they get there? 


Mr. Blair: Usually a person is recommended by a wife who 
has been beaten. That is the common thread. The police often 
correspond with us; asking us to give consideration to putting Mr. 
Jones on the list. It is usually the male. 
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Mr. Breaugh: Do not be sexist. I am interested in this 
because it seems to be a quaint Ontario law and I do not know how 
a bartender is supposed to know who is on the interdicted list. 


Lei. agi, 


Mr: Blairni@Youpareprighth. fte-etfectiveness, aif there is 
any, takes place in small communities, where most people would 
know Mr. Jones has been a bad actor and the local post office gets 
a registered letter from our board, after a certain procedure 
hearing. We write and tell the person there has been a request to 
put him on the interdiction list and we are proposing to put him 
on, unless he objects. If he objects, he applies to us within 15 
days and we have a hearing, the same as we have a hearing of a 
disciplinary nature for a licensee. 


Mr. Breaugh: Do you actually have a hearing? 
Mr eblialmssaves?. 
Mr. Breaugh: How many did you have last year? 


Mr. Blair: A lot of these are on without hearings. In 
December 1983 there were 709 on the list, in December 1984 there 
were 754y,uzhich wis haneincrease?of .45.. That: is: ithe ne& increase, 
because there have been a few who have come off. We take a few off 
but we need to have good reason to do that. 


Mu. (GiclsiMiller: HowshLong.,aregthey lett.on? 


MniweBLlair:, They are on indefinitely, but we will tell 
them that if they buck up, we will consider the removal of their 
name from the list in a year's time. 


Mr. G. I. Miller: Do they have to apply? 


Mr. Blair: Yes, they have to apply; it is not done 
automatically. Then we report them to either an inspector or a 


doctor or someone. These are very delicate hearings, I can assure 
you. we 7 


Mr. Breaugh: Is this whole process worth retaining? Here 
is a process whereby somebody gets put on a list. I suppose 50 
years ago you could identify the town drunk, you had one hotel and 
you went to the hotel and you said, "Do not serve this guy any 
Op Geass. In these days, does it make any sense to have this 
ist? 


Mr. Blair: I forgot to mention, once a person has been 
put on the list we circularize the area outlets, the beer stores, 
the wine stores, liquor stores and all the places where they can 
get it. Granted, and I agree with you, the barkeeper in a certain 
licensed place would not know Mr. Jones. 


Mrs Breauzh (nOnethe,casntersat othesl liquor istone. 


Mr. Blair: From my point of view, if this has brought 
peace and harmony of some kind to some families, it is worth it. 
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Mr. oLalg + 1] Conk 60, yes. 


Mr. Breaugh: How? 


Mr. Blair: When they apply to come off the list, we have 
a report from their doctor or someone else. 


Mr. Breaugh: So in some cases, maybe moral suasion or 
whatever has convinced a person that he has a problem and should 
getehelp; he does and you take him off. 


Mr Miblairee ina teis Seieher. <Canont Bhiehtiing, whois: a 
member ot our board and, as you can tell from his title, an 
Anglican clergyman, and I have been on several of these. He is 
terrific when it comes to counselling these people. 


Mr. Breaugh: How many hearings a year did you say you 
had? 


Mr. Blair: We put an additional 45 on last year but I do 
not think, from a hearing point of view, we had any more than 10 
or a dozen. 


Mu, Breducttelhwetiomia ad oOlmerquaint ipractice: that 
might do somebody some good and, since it does not cost a lot of 
money, you leave it alone. 


Me. -BEair ?S1p "does siot Scosista flot tot imoney:, no. 


Mr . pBreatigh er héresarewa) ‘couple ot other areas ‘that 
concern me a little. There is something in this world called 
stomach bitters, which I was not quite clued into. I went into the 
Bay store in Oshawa a week ago and they were selling something 
called champagne. I do not think it was champagne but it might 
have been something like this. Apparently there are little corner 
grocery stores selling liquids that have a fairly high alcoholic 
concent: 

Is this another piece of business from the realms of the 
past, where somebody has found another kind of alcoholic beverage 
and, as long as it is called stomach bitters or whatever, you can 
sell it in the corner store? 


Mr. Blair: It is rather an interesting thing. This whole 
business of stomach bitters has come to the fore in the last three 
or four months--I am not saying it was not there before--but a lot 
of these convenience stores sell them. The Parkdale area in 
Toronto seems to be an area where they are very prevalent. 


We knew this question was coming up so our solicitor made a 
few observations and perhaps I should just read them to you. 


He says: “It is not the view of the board that the 
regulations with respect to stomach bitters be changed because of 
their alcoholic content. The board is of the view that enforcement 
of existing regulations under the Liquor Licence Act by local 
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enforcement agencies can resolve problems related to stomach 
bitters in those specific districts where they arise.” 


Section 43 of the Liquor Licence Act prohibits the sale of 
liquor, including stomach bitters, to intoxicated persons and also 
to underage persons. There is also a reference to the advertising. 


Section 53 of the Liquor Licence Act provides for civil 
liability for sale to intoxicated persons which results in injury 
or death. 


I do not know how many stores handle stomach bitters but I 
know there was one in the east end, when all this furore arose in 
the press, that apparently got out of it. It was not going to be 
worth the aggravation. 


From our point of view, the legislation is there, if it is 
used. I think a few charges and convictions of people who were 
serving intoxicated people or minors would go a long way in taking 
care or the problem. 


I had a rather interesting call on Monday this week from a 
lady whose husband was a friend of a person who was a victim of 
this. He had been in hospital and now was living in a nondescript 
rooming house, so the husband thought he would take his friend out 
for a good meal. He went to a restaurant in the Parkdale area. 
While he was in the washroom there, he found the garbage 
receptacle was filled with little empty bottles. 


That is the first time a person has called me about that. It 
just happened to be this week. We are going to check out the 
restaurant--I do not know whether it is licensed--to see if we 
have any status there as the Liquor Licence Board of Ontario. We 
are conscious of the problem and we think gentle persuasion by the 
authorities will likeiy get rid of it. 


Mr. Breaugh: You think it is basically a matter of 
enforcement of present laws. 


Mr) Blair IeEhink so. Our people (take that stance. 


Mr. Breaugh: Okay. I have two or three other areas. 
There appears to be some case precedent being built up now that if 
a person serves a drunk more booze than he really needs and the 
drunk goes out and gets involved in a traffic accident, the owner 
of the establishment has some legal responsibility. I am not quite 
clear exactly how responsible, but that appears to be the case. 


Are you doing anything to make owners of such establishments 
actively aware there is a legal responsibility now, or the chance 
of that? 


Mr. Blair: Yes. I meant to say this earlier. When a new 
applicant comes along for his licence and a hearing is held, on 
the same day usually, in Toronto at least, we hold a seminar. One 
of our licence officers conducts a seminar for about two and a 
half hours. This is the type of thing they stress. 
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As you know, there was a case up in our chairman's riding 
not too long ago-- 


Mr. Breaugh: There is a lot of action up there these 
days. 


Mr ioblagr :-@ihaterse right wethey had rto cpayiquitesa sum iof 
money. It was not a fatality; it was a paraplegic situation. Right 
on the heels of that, most of the licensed places in Ontario 
checked with their insurers to see if they were covered and for 
how much. I think there has been quite an increase in the 
liability coverage they have acquired. 


I might relay a little incident. Last April I attended a 
SympoSium--that is a high-faluting seminar, I guess--in Banff that 
was put on by the Addiction Research Foundation over about seven 
provinces. We heard from a law professor who seemed to be paranoid 
about the’ fact that it would not be long, especially on the heels 
of this situation in Bright, before the Liquor Licence Board of 
Ontario would be included in an action. 


Mr. ibreateh® ThatGiseeighee 


Mr. Blair: We checked this out and I took the position 
out there, as I do now, that as long as it is a right to acquire a 
licence, providing certain requirements are met, rather than a 
privilege, I cannot see how in the world we have any liability in 
most cases. There are still some jurisdictions where it is a 
privilege. It was at one time here, prior to this act coming in. 


Mr. Breaugh: It is pretty obvious that somebody at some 
eamesis*soing  EOvlryVthat  outsinvascourt. 


Mr. Blair: There will be an attempt. There will be a 
case, at some time, that will test the courts. 


Mrepbreduchstisethere muchsmovement;oor evenediscussion, 
at the board in regard to changing the nature of who can sell 
spirits, beer and wine in a corner store or the idea of the pub 
that has a brewery-attached to-it and sells one brand of beer or 
specializes in that? There has been a lot of discussion lately 
about all that. Is it under active consideration by the board? 


me 20 a.m: 


Mr. Blair: The Liquor Control Board of Ontario deals 
with the commercial end. To my knowledge it is not giving active 
consideration to having grocery stores sell it. 


bre Breavgh="Yourdo noteéconsidersthat tin ‘the foreseeable 
euturesyou willbe’ licensing the corner store to sell beer. 


Mr oe lairs Not 


Mr. Breaugh: What about the other aspect, the little 


brewery and pub? 
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Mr. Blair: That is being actively considered. I visited 
a brew pub out west. There are few in Canada. I think Manitoba has 
one or two. The one I visited had an old-style pub, one of those 
two-storey frame buildings you see in movies. It was quite an 
interesting place. The owner built a masonry construction building 
about 40 feet from his pub and acquired a let of obsolete dairy 
equipment, put in vats and so on, and made beer there. 


He was a young fellow of about 28 or 30. We asked him who 
made the beer. His sister was the brewmaster, brewmistress or 
whatever. She made about two batches a week and they piped it in. 
They had a vat with a measuring device so the government could get 
its percentage. There was an underground plastic pipe to the tap 
in the pub. 


I had a sample of it. It was wet and cold. It was all right 
because it was a warm day. It was not carbonated like some others. 
I guess they were sorting things out. They intended to make two 
types of beer. They were selling their own brand at 90 cents a 
pint and they were charging $1.35 for the kind brought in from 
recognized breweries. I do not know the time over which he 
intended to amortize the cost of setting it up. 


Then we get to microbreweries that might want to supply 
several outlets. The number of breweries in Ontario is not great. 
One opened in Kitchener just before Christmas. Some of you may 
have heard of it. There may be others. 


I might say another thing regarding beer because one thing 
reminds me of another. We are establishing a quota system for the 
breweries for the draft business. There has been too much 
hanky-panky going on with breweries attempting to buy out 
long-term contracts for supplying draft beer. The rule in Ontario 
is that a licensee can get away with selling only one supplier's 
beer, whereas the bottled beer and cans have to be of the brands 
generally consumed or available in the area. 


To beat this off, we agreed last week on a system that will 
establish a quota. This afternoon letters have been going out 
asking the licensees to name their first and second preferences in 
beer. Most of them will be accommodated, but there will be some 
that have to take a third choice. It will head this off. The 
competition in the brewing business is keen, to say the least. 


Mr. Breaugh: What about advertising? It seems to me we 
always get stuck with ridiculous regulations. When we had a happy 
hour, for example, you could advertise the happy hour but only on 
your premises. I do not understand how we get stuck with such 
ridiculous regulations. How does that happen? I am sure it is all 
very calm and rational. 


Mr. Blair: I think you could advertise outside that you 
had a happy hour, but the price you were charging was kept inside. 


Mr. Breaugh: Why? 


Mr. Blair: It was felt it would be another competition. 
The thing got out of hand. As you likely know, happy hours were 
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introduced to appease licensed places on the border between here 
and the United States and perhaps in the Ottawa-Quebec situation. 
They were advertising happy hours in the papers in Ontario right 
under the noses of our own licensees, so they felt hard done by. 
The thing they did not realize at the time was that in the United 
States licensees can make a deal with the supplier of the product 
and get lots of discounts and lots of sales, depending on where 
they are and who they are. Over here they have to buy the product 
through the recognized outlets: Brewers' Warehousing for beer and 
ne 71 quer Control board of OntariojoutLets. for? their, spirits. 
That did not work out and people were abusing it. 


You probably saw where I was quoted in the paper as saying I 
did not realize there were so many damned fools in the licensing 
business until I saw they were offering a drink for the regular 
price and the second drink for a penny. That did not work out. I 
guess it was inconsistent with the drinking driving program to 
allow the’ happy hours or the abuse of them to continue, so that is 
Hottia ir. 


You mentioned advertising. To determine what is acceptable 
and what is not is one of the most difficult jobs we have. 
Depending on who you are and where you are at, what is lifestyle 
advertising? It is generally recognized that advertising has very 
Mattie, ifuany,ceffect: on the consumption of the product. You can 
go from one extreme to the other and use any example to prove a 
point, but I understand from a pretty good authority that the 
highest consumption per capita of the alcoholic spirits is in 
Russia and no advertising is allowed. 


In the business section of this morning's Globe and Mail 
there is an article headlined, "Beer, Wine Ads Studied." I did not 
see it but the article was brought to my attention in the office. 
In fact, it is large enough to pass around. It says: 
"International studies that attempt to link beer and wine ads on 
radio and television to alcohol abuse find the relationship is 
slim to none." That is what we have been told all along. 


Mieebdagholrersawhoowsotenthecanticie? 


Mceabletrzaledounot kacws 


Mreegediphorien: éftaisminomecnesatothes beer companies? 
Mr. Blair: You can pass those around in case you missed 
an. 


Interjections. 


Mr.~BladiresOnevyoftqthemlastsjurisdictions;in,this country 
to allow advertising was Saskatchewan. It was in the last couple 
of years with the present government of Grant Devine. The 
consumption there was greater than in most other places. The 
consumption there is beer because spirits ads are not allowed on 
the television. The event that you see has to have taken place 
before you sit down and enjoy a bottle of beer. 
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Granted, a lot of these activities that are recreation 
oriented are bordering on being a little dangerous. People could 
read into’this ‘that if “they"had® a’ bottle of Carlsberg "fight, t 
will enable them to do certain things. That is always the danger 
we have. 


Mr. Breaugh: The concern I have is that there seems to 
be so much silliness involved. Does all this advertising money go 
out? Every study I have ever seen says if it does anything, it 
might bump your share of the market around a little bit but Lt 
does not increase consumption. 


Mr. Blair: Brand preferences. 


Mr. Breaugh: Brand preference. We spend all this time 
and effort arguing. We say you can have the ad, but you cannot 
drink beer on the ad or you can only introduce the product after 
you have had the event. We actually have people who sit around 
deciding who Molson's, who put their name on a sport bag, can give 
the bag to; whether someone else can do key chains or bottle 
openers. I am not convinced that any of this is a worthwhile 
activity for human beings to be engaged in. 


Mnrep Laie: VYou Mmican*instry ine etOeprevent. 


Mr. Breaugh: I am not’ even convinced it is worthymos xche 
time. Why are we interested in whether Molson's puts its name on a 
sports bag and how it does that? Why do we care whether Carlsberg 
makes a key fob or not? Why do I care whether Carling has a beer 
tent that it will lend out to a community group and whether it 
will put its name on the side of that tent? Why is this of concern 
to me? I am not sure I see any rational excuse for the whole 
exercise. 


Mr. Blair: Some of the things you cannot explain. I 
suppose there is a historical background to most of these. 


Liz 30layon 


Mr. Breaugh:~When you talk to people who are working in 
the industry, I would say one of their prime aggravations in life 
is how to get this promotional idea approved by somebody. Then you 
go through the whole exercise of why something gets approved and 
something else gets turned down. I honestly do not know why we are 
bothering with all of this. I do not see why the world needs 
advertising for beer on television. Why bother? Even from the 
company's point of view, why bother? 


Mr. Blair: The practical answer is that we would not 
have a lot of the National Hockey League teams in existence or-- 


Mr. Breaugh: That’ proves’ my point. 


Finally, I would like to talk about inspection. It is 
another wonderful aspect of life in Ontario that there are things 
called liquor licence board inspectors. I have met a few. They are 
usually sitting in the corner of the room reading a newspaper, 
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enjoying their meal and watching what is going on. I would like 
you to give us some background on how one gets to be a liquor 
licence inspector. There seems to be a lot of innuendo that this 
is what a person does when he has run for the Tories and lost. 
What does an inspector do? 


Mr. Blair: Do you know of any Tories who have run and 
lost who are liquor inspectors? 


Mr. FBreauetyeNo.,. .bidojnoty.siusteliriends. At the 


beginning today you said you had gone from an annual inspection to 
a biennial one. 


Mr. Blair: That is the direction we are heading. I do 
not know whether we have got there yet. 


Me onbreatgh yywhat fisethe basis <of.your inspection 
program? What is an inspector supposed to do? What is the 


on-the-job experience? I am a little mystified as to what these 
people do. 


Mr. Blair: There are various things they do. Very often 
they take a new applicant by the hand and guide him through the 
process to get his licence. We have an initial inspection. If you 
were to apply for a licence at such and such an address, you would 
apply, and then our inspector would make a preliminary inspection 
to see if your place qualifies, if it is there to start with. 


Then he will establish a relationship with the applicant. 
Prior to the licence being issued, following the hearing at which 
Beigasmocenes bvennapprovalsagietter will s.e0,oul.toO the inspector 
and the applicant. Then he will gather the municipal letters of 
compliance and so on to make sure everything is done according to 
Hoyle. 


He will act as the voice of the Liquor Licence Board of 
Mitario..AroundaToronto ityis snot isoOsimportant. to~have inspectors 
from that point of view, but in the rural areas, in northern 
Ontario especially, the local inspector is the LLBO. He makes sure 
people obey the rules and reguiations. If he finds they are 
getting out of line, he will warn them, tell them what they are 
doing wrong. If they persist in doing it, we will likely hear 
about it and propose some remedial action to get them in line or 
revoke the licence. 


He gets a copy of the special occasion permits, and if time 
permits--most of these functions are on weekends and he can cover 
only a certain number--he will see if they are carrying out the 
rules that are laid down for the operation of the event. 


Mr. Charlton: How many of the special occasion functions 
would they cover on a percentage basis? 


Mr. Blair: That is a good question. 


Interjection. 
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Mr. Blair: About five per cent, they tell me. We are 
changing the work hours of these people so they can catch a few 
more. 


Mr. Charlton: The police also check out those 
application permits, do they not? 


Mr. Blair: They get a copy of the permit too. 


Mr. Breaugh: The mystery surrounding this seems to be 
that a liquor Licence inspector has a lot of power. The kind of 
complaint I get is usually from a person opening a bar or 
restaurant. This guy comes in and tells him what he has to do. 
There is a long list of people who are telling him what he has to 
do. I get complaints at that end. 


On the special occasion permits, many people have major 
community events that involve liquor licences. They live in fear 
that someone will arrive in Oshawa just before Fiesta Week and say 
to all the people who run pavilions that they have to provide 
certain kinds of seating, a certain number of washrooms, a certain 
sort of kitchen space, etc. There is an implied fear there. 


I do not recall a complaint from anyone about the work of an 
inspector. Aside from starting up an establishment, the fear of 
the visit of an inspector seems to be what is used, not the actual 
visit. You cover five per cent of special occasions? 


Mr. Blair: Yes, of special occasions, but the regular 
licensees, unless they have an excellent reputation and have good 
personnel, will be visited quite frequently by our people in 
response to complaints. Our inspectors in the outriding areas get 
complaints about minors drinking, usually in a hotel, often at a 
high school graduation party or Christmas party. We have had 
considerable problems with those in certain areas and the 
inspectors go out. In some areas they phone the police and are 
accompanied by them because the police can lay a charge or issue a 
summons under the Provincial Offences Act to the minors. 


Mr. Breaugh:~Is there a Systematic inspection program at 
work here? 


Mrs’ Bilavreyes® 


Mr. Breaugh: You are now saying that probably in the 
foreseeable future at least once every two years an inspector will 
visit every licensed premise in Ontario? 


Mr. Blair: And he will visit a great many more 
frequently than that. 


Mr. Breaugh: When he had reasonable grounds to believe 
there is some violation of the act, what is the procedure? 


Mr. Blair: He will report to his manager or he will put 
it on a form. That may require one of our investigators to go out 
and monitor, for instance, the food-liquor ratio or that type of 
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thing. We have an investigation staff of six, plus a supervisor, 
who go out and do the monitoring. 


Mr. UG. 1. Miller: Do you cali out the flying squad? 


Mr. Blair: They do not have any geographic area and we 
do not want them to have one because we do not want an inspector 
known. Lloyd Brown is the man down in your area, and because he is 
a resident, he is known to them all. But we do not want Steve 
Holubko, for instance, who is one of our investigators, to be 
doing your area all the time because he would be known when he 
walked in. 


MerseGeeleiMatier: We had a complaint from two local 
establishments in Simcoe about an inspector who came. They were 
upset at the manner in which he came. They did not mind the 
inspection, but it was done in front of the customers with a show 
of authority. They were very concerned about that approach. As a 
Part ersoneracthel thinkehettookehalivasbottle ofuscotchathatadid 
not measure up to the 40 per cent it was supposed to without 
giving a receipt for it. They were quite upset about that. They 
bought it at-the liquor store. Since that time I think the LLBO 
has agreed to return it. To my knowledge, I do not think they 
found any negligence. 


Mr. Blair: I think I know exactly what you are talking 
about, Mr. Miller. We have had a lot of complaints, and we still 
get a lot, about the smuggling in of American spirits. 


Mr. G. I. Miller: I assume there was good reason for 
this inspection. 


Mr. Blair: They were alerted by a certain police 
organization to go to several establishments in your area. 
Unfortunately, it was a bum steer in a couple of instances. 
Everything was all right. There is no excuse for this approach. 
Usually, if that is the type of thing they are looking for, they 
will go in at a very quiet period on such an operation. 


Mc. Charlton: Did they find any establishments in the 
area that were actually using illegal liquor? 


Mr. Blair: Yes, I guess there were some. There were also 
some with watered-down liquor. People put a cheap brand of rye in 
a Crown Royal bottle or watered down the scotch. 


Mr. Charlton: What is the name of your riding, Gordon? 
Smugglers Cove? 


Mr. Watson: What is this about your riding, Gordon? 


Mesnslainy Eedo notethink MrwaWateon shouldeget too 


(inaudible). 


Mr. Watson: The only thing is we do not get it by boat. 
We get it by the truckload. 
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Mr. Eichmanis: Could you indicate how many inspectors 
you have and what the breakdown is between, say, Toronto and other 
urban areas and the rural areas? 


Mr. Blair: We have 48. We should have 50, but there are 
two vacancies right now. 


Mr. Eichmanis: ‘You have 48 inspectors? 


Mr. Blair: Yes. We have two managers, a supervisor and a 
director. There are about seven or eight in the city of Toronto 
and then half of those people in the area from Burlington around 
to Oshawa. 


The number of calls they have depends on where they are 
located. Some of them might have 180 and some might have 250. I 
know in Ottawa, with the Rideau Centre development, one of our 
inspectors there has more than 300; we are thinking about an extra 
inspector down that way. 


Mr. Eichmanis: So you only have eight for Metropolitan 
Toronto? 


Mraw Bled re wNole Juststhe, city ofe Toronto. 


Mr. Eichmanis: And then 20 for Burlington to Oshawa? 
About 28 altogether? 


Mr? BDLadee Miawould \savetnatyeives. 


Mr. Eichmanis: Thank you. 

Mr. Breaugh: I have one final observation. It would 
appear to me that the Liquor Licence Board of Ontario is loosening 
up its regulations. For example, I went to the home show down here 
two weeks ago, and there was a bar right in the middle of the home 
show. 1, Walked? Dy St) Sand To thowghtiy "This? is? noteright .)iin 
Ontario, when you are going to drink you get herded off into a 
little section over there; they do not actually have liquor right 
out here amongst women and children." My God, how does this happen? 





Mr. Blair: It should not have happened. 


Mr. Breaugh: It should not have happened? That is what I 
thought. 


Mr. Blair: Our director of licensing was there the first 
night, and he came in to see me the next morning. 


Mr. Breaugh: So that actually was an illicit operation? 
I am glad to see there is-- 


Mr. Blair: It was a standup, portable bar. 


Mr. Brestipn Thateiseragne. 
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Mr. Blair: I was not there, but I know who was behind 
the operation of the show. I guess you do too. As soon as I heard 
that, it meant quite a bit to me. 


Mr. Breaugh: I have some faith that we are still back in 
the dark ages here. 


Mr. G. I. Miller: I think you indicated you were having 
some problems with the junior farmer organizations in some areas 
of Ontario-- 


Mree Blad tee Frome Perthtiinorth: 
Inter jections. 


Mr. G. I. Miller: I suppose young people in the country 
are no different from young people in the town; they do like to 
have a good time, they like to celebrate and enjoy themselves too. 
What happens when the permits are issued? Are they not inspected? 
Usually in our area, once you have a special occasion permit, they 
come in and inspect. Does their report come back to your office? 


Mr. Blair: Yes. They report back to their superiors. 


Mr. G. I. Miller: How do they control to make sure that 
they are 19? A concern we all have is that the drinking age has 
been raised to 19. Is that being maintained and protected? 


Mr. Blair: As much as possible. The unfortunate part is 
that the junior farmers may nave one function a year, and it will 
be the president or the secretary of the group or whoever is 
designated to do it who applies for the permit; next year it will 
be somebody else. Unfortunately, they do not understand all the 
rules and regulations, and some of them are doing certain things 
quite innocently, I suppose without knowing what the implications 
are. 


Of course, often they are tund-raising events, and the more 
beer they cam process there, the more money they are going to get 
for their activities. That is the problem. 


Mr..G. I. Miller: Are they fund-raising events? I do not 
think they are fund-raising events all that much. But I guess from 
your experience, we will have to accept that. 


Mr. Blair: As soon as we clamp down, which we started to 
do last fall, we get letters saying they require that money to 
Operate. You can see the teardrops on the letters we get from them. 


It*is not easy, but if it is avfund-raising event»in your 
tiding, the local LCBO store cannot issue it without consulting us 
Or our people at head office if minors are going to be admitted. 
There is a questionnaire type of thing: "Are minors to be 
permitted? Yes or no." Of course, word will not take too long to 
get around: if you want your permit, you put down "no." But that 
does not necessarily mean it is "no" at the door. 
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Mr. Gir TeeMidd emer Sdithenenis momactiaimcongroiesi Gears 
up to the individual organizations to do that. 


Mew Blaine Yess 


Mr. G. I. Miller: I guess the other thing that concerns 
me is the advertising, which I believe was mentioned here this 
morning. Going back to our younger days, Bee Hive Golden corn 
syrup was the thing advertised. I do not know whether you go back 
thac far. 


Mr WBlalns Les.— lado 


Mr. G. I.,Miller: We used to eat lots of Bee Hive corn 
syrup so we could be good at athletic endeavours. Now it seems to 
be beer ads that are prevalent and you cannot have a good time 
without beer. That is a concern. We have met with a local group 
back in Simcoe about it. It was brought out by the then Attorney 
General just before Christmas, when driving and drinking was an 
issue, that there is strong evidence that a lot of hardships are 
created by drinking and driving. I wonder whether that is a 
concern of the board. 


Phil Esposito is a retired hockey star. He is promoting a 
fund for hockey players who have problems adjusting their 
lifestyles after getting out of their hockey careers. It is 
basically built around the fact that they cannot get away from 
using alcohol or drugs. It has been an issue the past few weeks 
where a hockey player indicated he has been fighting it; he 
received a lot of publicity. 


That is a concern I have. I am always amazed at the amount 
of dollars being spent on drugs, and yet there does not seem to be 
any .ef Forteto tcontrolsthatss 1 ydo. not wantecosgcebeintonthatyeince 
we are talking liquor and your function. As one who went to school 
and played sports all his life, it is hard for me to understand 
how young people have to depend on that for a crutch. I always 
think a young person has lots of time and has the best time 
without all those things to stimulate him. 

I wonder what your views are and how you feel it might be 
combated. 


Mr. Blair: We have to operate within the framework of 
Our act. However, as citizens of this province we are conscious of 
what goes on, and in interpreting the rules, what we advise people 
who come before us has some consistency with the background. 


I am digressing a little, but there is a particular service 
club that operates in Ontario; I should not generalize. They meet 
every other week and they think they cannot have a meeting unless 
they have a licence to sell alcoholic spirits to their members. I 
tell them as a service club member for quite a long time, about 2/7 
years, that we do not have it and would not have it, except on 
Saturday night or ladies' night two or three times a year. That is 
a little friendly advice I give them, and they do not appreciate 
it lots of times. They think I am in the business of promoting the 
sale of booze, which I am not. 
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Mr. Cureatz: Does that mean you cut them off from a 
licence? 


Mroe bars bepthey can) quality [or <a-bona fide licence, 
it is all right; but in the main they cannot and we just say, 
"No." If they are geniunely interested in serving their community, 
I do not think they have to have, as Mr. Miller says, the crutch 
of an alcoholic beverage to do their work. 


Although I am on this end, I cannot disagree with your 
approach. However, living in these times, where values and mores 
change, we try to make the best of it. 


MieeHenness y+; Haseany thougntybeen given to the corner 
store? There has been a lot of talk over the past two or three 
years about selling beer or liquor there. 


Mr.“Blair: I mentioned that earlier. I guess that 
question arose when you were out. That is an Liquor Control Board 
of Ontario item, and as far as I am concerned, they are giving no 
Bonsideration at all to it. 


The committee recessed at 11:50 a.m. 
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AGENCIES, BOARDS AND COMMISSIONS: 
(continued) 


LIQUOR LICENCE BOARD OF ONTARIO 
Mr. Chairman: I see a quorum. We will begin. 


Mr. Watson: There were a couple of things I want to 
clarify. 1 guess one of them arises from a certain incident in 
Chatham where there was an accusation and a court case and there 
was a “found not guilty" situation. I recall that the inspector 
did not seem to have authority to go in, and the evidence in court 
was that a search warrant had been obtained after the fact. People 
have asked me, what good are our laws if you have to have a search 
warrant to go in and gather evidence, or was the evidence not 
properly presented? Can you straighten the record on that 
Situation? 


Mr. Blair: As far as we are concerned, our inspector or 
fovestigator has full “authority to go in and inspect’ the :premises 
and the books. Normally it is our investigator, one of a group of 
six or seven, who does that. He gets specific authorization from 
me to inspect a premises. He presents this to’the licensee, 
usually after he has been down the night before as a patron, kind 
of casing the joint, as they say. Then the next day he will walk 
in at 1l o'clock or whenever the place opens and present his 
letter. 


Under our rules, he is supposed to have access to all the 
books; to the kitchen, to see if they are equipped to prepare the 
meals they say they are preparing and serving; to the inventory of 
alcoholic beverages, including their storage room, to see what 
they are doing and to see if the merchandise they are acquiring 
has come from the local Liquor-Control Board of Ontario store or 
the one where they are supposed to get it, which would be the 
warehouse here in Toronto; and to anything else. 


When we go in and catch the people by surprise, their 
accountant is always on vacation. I have never heard of so many 
accountants as there are in this province who have licensed 
establishments as clients and who are invariably on holiday, but 
that is what ye find. That means a return trip and so on. But we 
have the authority to go in there and check it out. 


I knew about this case before, and we tried to get an 
extract of the judge's comments, but we do not have that yet, to 
my knowledge. The solicitor was to get them. It is our opinion 
that the judge was in error in saying that our inspector had to 
have a search warrant. 


Mr. Watson: Your inspector cannot lay a charge; is that 
right? 
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Mr. Blair: That is right. I do not know whether it has 
been regularized, but recently our investigators have become 
officers under the Provincial Offences Act. Our inspector, who is 
there without that type of backup, will either phone the police or 
go in with the police. 


Mr. Watson: Would the police have to have a search 
warrant? 


Mr. BLaLreNoe 


Mr. Watson: I do not have the facts in front of me, but 
I understood that was one of the the bases on which the case went 
down. “think itisi@stiactatheat) they: did go, andiget ialseaccn 
warrant after they had been there. 


Mr. Blair: After they had been there; that would lead 


one to believe that was an admission that they should have had one 
in) theweiirser piace. 


Mr. Watson: That leads me to my question: Should they 
have had one in the first place? 


Moe Blain: Nos 
Mr. Watson: You say no. So I am no wiser now. 


Mr. Blair: We had a case in Markham, at Studio 134, 
which is still there. I am using that case to illustrate another 
point. Our inspector went in there the night. before and looked the 
place over as a patron, when he was not suspected; then he went in 
the next morning at 11 o'clock and wanted to do certain things. He 
was shown the door, given the boot and told that he would be 
interfering with the preparation of meals if he went into the 
kitchen and that he would be interfering with the transaction of 
business if he went near the cash register to see how they were 
registering sales. 


He came back down to the office, and we issued an immediate 
suspension order. He went in company with York regional police at 
six o'clock that night and served it. This was an exotic dancer 
place, and of course the customers all went out. 


The next day the proprietor opened for business without his 
licence, and I got a phone call about it. The police went down 
with a marked bill, went in and made a purchase and they had him 
then. They wanted to check his whole inventory and knew, by 
talking to opr investigator, where the storage was. He had 
terrific stock in there. They were told they could not go in 
there, to keep out, that it had nothing to do with liquor. All 
they did was go out to the car and radio up to headquarters and 
get a search warrant prepared. It was delivered, and as soon as he 
saw the police would break the door to get in, he opened it and 
they found what they wanted. 


We have to be one jump ahead of some of these people, but 


our people knew exactly what the story was, although they do not 
have the power to lay the charges. 
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Mr. Hennessy: What were the problems there? 
Mr. Blair: This was a dining lounge licence. 


Mr. Hennessy: What are the problems with regard to the 
accounting and such? 


Mr. Blair: Many of these places will have two sets of 
books. They have to submit their food-liquor ratio figures to us, 
unless their history is such that they are well above what is 
reguired. They will send the figures in to us, and it is amazing 
the number of places that have 41 per cent food and 59 per cent 


liquor. If you are going to cook the books instead of the food, 
surely you could do a little better job than that. 


Mresnennessy What care (the ypercentages? 


Mr.-Blair: At least 40 per cent in food and no more than 
60 per cent in alcoholic beverages. 


Mee Hennessyt: 7 DO) some Of thempipgrade. the food, sell 
less food and more liquor? 


Mr. Blair: Oh, sure; all the time. We have difficulty 
getting their books. Their accountants are always on holidays. 


Mr’ “Hennessy :" On’ holidays tin) the, office. 


Mr. Blair: They are to be kept on the premises or close 
by. They have to be kept.in Ontario by those doing business in 
Ontario, such as the alcoholic beverage industry. 


Mra Hennessy: Pescannotbe dinikQuebec,.orj somewhere else. 


Mr. Blair: We had a little difficulty with one prominent 
distiller who said the books were in Quebec and they were not to 
be reached by us. 


Mr. Siiermescsy ware sthey estilly in business? 


Mire Blain: They are. We have the books too. Mr. 
Boukouris can tell you about that one. 


Mr. Eichmanis: Are you talking about section 21 of the 
eg 


Neo Blain. Yeo. 


Mr. Eichmanis: Under clause 21(2)(a) it says, "Upon 
production of his appointment, enter at any reasonable time the 
premises of such person, not including...and examine books, 
papers, documents....'' In effect, you are saying that you do not 
need a search warrant under this section of the act, and the judge 
Says you do. 


Mr. Blair: The learned judge in charge said we need a 
search warrant. 
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Mr. Eichmanis: Although this section of the act says you 
do not. 


Mo uBlainstThatea stir tzht. 
Mr. Breaugh: Should that part of the act be clarified? 


Mr. Blair: You" cottid larity dtttori tt hatwoneigudges at 
least. 


Mr. Watson: I know that the people who spoke to me, and 
I get it from the newspaper, are very confused. A number of people 
say to me: "Whether the man is guilty or not, I am not going to 
judge it. If that is the reason your inspectors do not have the 
authority to go in and search or investigate, then you had better 
pass some legislation that will give them that authority." 


Mr.- Blair: As far as we are concerned, we have it now. 
Mr. Watson: Okay. 


Mr. Blair: The more detailed investigation, what we call 
a monitor, is done by the investigators. They are well trained in 
that. They are good at reading books. They know the whole 
business. They cannot be fooled easily. 


Mr. Watson: The thing that was rather confusing, and it 
was added to when it came out in court, was that they got the 
search warrant after they had been there. ~— 


Mot Blair: Somebody made an error. 
fc. Watson: I do not know why that was done. 


To change the subject, in terms of special occasion permits 
in rural communities, if the ushers" “club ‘in ‘Paincourt wishes to 
have a little do in the basement of the church to raise money for 
baseball or something, it gets its special occasion permit without 
any trouble. However, when King Grain half a mile down the road 
builds a new wareheuse and wants to have a dance there, your 
people say no because it is a commercial building. What is the 
difference? How do I explain to the people in Dover township the 


difference between a church basement and a new warehouse down the 
road? 


Mr. Cureatz: Mike Breaugh, Andy Watson and Sam Cureatz 
are beginning to see eye to eye on it. 


Mr. Blair: If in doubt, some of our people say no. They 
think that decision is right. If the facility is not registered 
with us, they will find all kinds of reasons. They will want a 
fire inspection, a health report and all the rest of it. In many 
instances that is construed by the applicant as a form of 
harassment; we throw up all kinds of obstacles. 


Personally, I see nothing wrong with special occasion 


permits. They are usually for social events to defray the cost of 
the product. | 
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Mr. Watson: The intent was to do the same thing. They 
mere ctoldje vif you-dowit inthe: chureh basement, thats fine; but 
if you do it in the warehouse, you cannot do it." In that 
instance, the reason they wanted it was that it happened to be 
new. It was going to be used the rest of the year. It was only 


going to happen once in that case. The reason was it was a 
commercial building. 


I was told that it has to be the same for us as elsewhere 
and that if you had it here in Toronto you would have some people 
Opening up a new commercial building every day to get it. 


Mr. Blair: You are saying this was just for the opening 


of the building? 
me20 pM. 


Mr.- Watson: It was for the opening, but they wanted to 
give it to the local church group to raise money for sports and 
things it does in the community. If it had been a free bar, there 
would have been no problem. If the people had come, there would 
have been no problem. 


Mr. Blair: Are we are talking about two different setups 
here? We are talking about the permit that was asked for and was 
issued for the pubs in the church. Are you talking about some 
other commercial building? Am I hearing you right? 


Mr. Watson: I was talking about a commercial building. 
King Grain Ltd. opened one of its warehouses where it stores seed 
Eorn. 





Mee Bhaivesil t cwanted a “one=shot ideal. 


Mr. Watson: It wanted to say to the club in Paincourt: 
"There is going to be a crowd of people here. If you want to do 
this, ‘you can do it because all the money is going to go into our 
community anyway." 


Mr. Blair: So they had somebody from the church do the 
catering; is that what you mean? 


Mr. Watson: Yes. They were going to have the people from 
Ehe churchedo it. 


Mr. Blair: I do not see anything wrong with that. 


Mr. Watson: I did not see anything wrong with it either, 
but it was a no-no because it was a commercial building. 


Mr. Blair: That was not the Presbyterian Church, of 
course. 


Mr. Watson: This is quite some time ago. I ama little 
wiser now; I know more people. But I was told that if it had been 
free, it would have been all right. If it had not been a 
commercial building, it would have been all right. But this was 
obviously a commercial building, and you would not give a permit 
to sell in a commercial building. 
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Mr. Blair: I know our people have said no. If it had ~ 
been me, 1 would have said yes. You can take it from there. 


Mr. Cureatz: We will call you with all our problems. 


Mr. Watson: On the other side, I see the practicality of 
it too. I realize it may be difficult to devise regulations that 
are applicable in Toronto and in rural Ontario. But where you have 
a known group and everybody knows each other, there is a different 
atmosphere than there is when you are trying to run it for 
business. 


Mr. Blair: That particular building probably had a room 
that was obviously suitable; it has the washrooms, exits and all 
that business. We write all that down on paper before we consider 
pte 


We had a case in Ottawa not too long ago. It was a book 
merchant in Ottawa who regularly, almost once a week or certainly 
twice a month, was featuring the books of a certain author. He had 
a small store and very little room to congregate and no facilities 
to accommodate a special occasion permit. He got tripped up by the 
police for not having a permit. 


Then the news media, when things were slow down there in 
between sittings in the House, phoned us for some stories. They 
wanted to know if we would have issued a permit. Our inspector 
checked it out and the answer was: "No, we would not issue it." 
Obviously the book merchant knew we would not issue it; so he took 
his chances and got caught. — : 


That was strictly a promotion for himself. We would not go 
for that anyway. If it were the big opening of a new store, or an 
-addition or something, that is another story altogether. 


Mr. Watson: Let us get back into the regulations that 
you operate under. Apparently you do not have any trouble if the 
people are going to give liquor away. There is no problem getting 
ax permit. 

Mr. Blair: It depends on where it is. They have to 
satisfy us about the fire and other facilities. Otherwise, a 
social permit is less of a problem. If it is a fund-raising thing 
and they say so, there is a place in the application to indicate 
it; then we start getting a little more particular. But if it is 


just a charge to defray the cost of the product, we have no 
difficulty with that. 


Mr. Watson:s They were? going? tO: pive*da te rolal locale stoup 
rather than hand it out to say they wanted it as a fund-raising 
event. I can visualize the difference where people might hold it 
in a commercial building, but the official reason at that time was 
that this was a commercial building. It was going to be the 
opening of a commercial establishment, and you cannot sell liquor 
for a fund-raising event. We have had others. 


I sympathize with you turning those down in terms of an 
established business that wants to give the local Kinsmen the 
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Opportunity to run a cash bar while they have their sales pitch 
night. I have had those turned down and I understand why. The 
argument I always get is, "'You give these permits at the ploughing 
meee and this is the same thing." I have to say it is a different 
thing. 


Mr. Blair: A ploughing match is a different league. 


Mr. Watson: Yes. 


Mr. Blair: The local ploughmen's associations that apply 
for a permit are usually restricted to two, plus maybe the board 
of directors. They have a hospitality suite or whatever. It is 
usually two service clubs. Last year in Teviotdale, I think it was 
the Lions and the Knights of Columbus. Sometimes it is the 
Shriners and that type of group. There are usually two great big 
tents, for which a very sizeable rent is extracted, I might say. 
If they have a wet day or two during the five-day period when the 
ploughing match is on, you can see why they are serving minors, 
which they do regularly, in order to get in the revenue. 


Mr. Watson: I have been on the other side of that. At 
one time they could not have any tents at the ploughing match. One 
of the biggest problems they had was cleaning up the bottles from 
the ditches because people brought them along. Now that is a 
relatively minor problem. Why drink illegally if you can drink 
legally? They do not bring bottles and you do not have as many 
thrown out in parking lots. 


Mr. Blair: You had licensed tents when it was in, 
Chatham, did you not? 7 


Mr. Watson: Yes, we had three. It was an interesting 
story, but that is another tale. 


Mr. Blair: I was there that year for one day when I was 


a member of another board. I was not looking at it with the same 
pair of eyes. 


Mr. Watson: If all the international ploughing matches 
ran as well as the one in Chatham ran, weatherwise and 
organizationwise-- 


Mr. Cureatz: Are you looking for another one? 
Mr. Watson: No, we are not in the bidding. 


Mren Bia rswYoursitiriend, tolyourl might: bss hosting?) theimext 
one. 


Mr. Watson: Yes, I understand our friends to the left 
are making a bid for it down in Essex. They would like to have it 
down in that corner again, but that is a subject for the 
convention in Toronto next week. One of the things our committee 
wants to do is to be able to recommend whether changes are needed 
in the legislation in order for your board to operate more 
efficiently or effectively than it is now doing. Do you have a 
shopping list or wish list? I would hate you to come with it and 
not have the opportunity to present it. 
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Mr. Blair: I did not come with it, but I do have several 
things. The special occasion permit section in the regulations is 
going to have top priority for the various reasons we have 
discussed. There are a few other things I would like to see. We 
need an adjustment of the licence fee structure. If I am asked at 
our Canadian association what the licence fees are in Ontario, I 
always tell them I will send them a memo. I am ashamed to tell 
them in public in a loud voice. 


Another thing we need is a catering licence. Paul and John 
are familiar with this. There are a number of people who have 
licensed premises and good food operations and would like to have 
a licence to cater to a wedding, or whatever, in a community hall 
and use their bar stock. One a: the bugaboos about a special 
occasion permit is that you are supposed to return the unused full 
bottles. That is a nuisance. Usually somebody buys them or takes 
them home--I do not know about buying. 


Mr. Watson: The government gets paid for them. 


2250 .p sills 


Mr. Blair: Yes, but they are supposed to be returned. A 
caterer could do the job, provide the food, the booze and 
everything else. He is experienced. On the other side of the coin, 
he is usually in a position where he has more to lose if he does 
not obey the rules. The problem with many SOP functions is they 
are one~shot deals. You are either ignorant of the rules or you 
could not care less because it is a one-shot deal--"Goodbye, I 
will not be doing this next year''--so we think there is merit in 
having. a catering Licence. 


Mr. Watson: Can we deal with the catering licence for 
just a minute? 


Mr. Blair: Yes. 


Mr. Watson: Would you put some conditions on that, such 
as the food being a much higher percentage than, say, the 40-60? 
Would that be one of the conditions in order to maintain it? 


Mr. Blair: Those catered events usually have a higher 
percentage of food. 


Mr. Watson: I quite agree. But on the other hand, if I 


can get a catering licence to run around and set up bars, I could 
Serve pretty expensive hot dogs. 


Mr. Blaix: No. He wotldupay a licence.fee for that 
privilege, but he would also have to apply, as I envisage it, or 


let us know that he is catering to Andy Watson's daughter's 
wedding. 


Mr.wHennessys Would he havesa licence,tor. the. vyear? 
Would he have to notify you of each function? 


Mr. Blair: We have not worked out that detail--we are 
working on it--but he would pay a licence fee per year, yes. We 
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envisage something such as Nova Scotia has. We pick the brains of 
other jurisdictions, and there you have a $150 fee. 


There are some food operations like this. Eddie Escaf in 
London is one who likes to do it, and of course we know Lawrence 
Bingeman in Kitchener and a few of those big operators. I think 
there is merit in having a catering licence. That would also 
somewhat appease the concern that the hotel-motel association 
people have about losing business to others. 


The other thing I would like to see, and it is not unanimous 
around our place, is a little relaxation on Sunday for the 
Eheatres. The Centre in’ the Square in Kitchener is one’ case in 
point, as is Roy Thomson Hall in Toronto, where they serve 
beverages before the performances and at intermissions. But unless 
they have a dining lounge licence, they cannot do it on Sunday. We 
all know that a lot of these performances take place on Sunday. 


The last time I was talking to the people at the Centre in 
the Square in Kitchener I learned that there are about 36 Sundays 
out of 52 when they have a function there, and they do not have a 
dining lounge licence. O'Keefe Centre does, and there is a little 
stretching of the imagination there to allow them to serve drinks 
during their Sunday performances. I think something could be done 
there. 


Roy Thomson Hall is very anxious to get this regularized 
because of who they are and everything else, and there is a move 
afoot to have that done. 


: Mr Hennessy... 4Do they have a special occasion permit for 
three hours only? 


Mr. Blair: No. On a Sunday, you are supposed to have 
food with it. 


Mr. Hennessy: Right. 


Mr. Blair: They do not have anything. The last time I 
was in the O'Keefe-Centre they-had a couple of sandwiches sitting 
on the counter, and I did not have the nerve to go over and feel 
them to see how old they were. 


If something is going to take place, I am one of those who 
believe, as I am sure you people do, that rather than just wink at 
it, if you can adopt some regulations to make it legal, they feel 
happier and everybody else does too. I am not looking at them 
being open for business, say, after the performance, although they 
May have a special party to entertain the cast at the beginning of 
a show. I am looking at Roy Thomson Hall, where you have Ed's 
Warehouse and all his eating establishments across the street, as 
well as some other nice ones right around in there, who would 
complain. 


This is not taking business away from the regular commercial 
Operator. It is just a convenience for the theatre-going patrons. 
While you are waiting for somebody to show up, if you are going 
with another couple, you can sit and relax. 
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Mr. Watson: What about the matter of the minibars in 
hotel rooms? 


Mr. Blair: They are legal, and more and more of those 
are coming into being. At one time there were two or three. The 
Chelsea Inn and the Airport Hilton were allowed to have them on an 
experimental basis. At that time it was understood that those 
minibars would be cut off at one o'clock, the same as the regular 
bars, but that is not there now. 


If you go into some of the new hotels, such as the Winston 
in Ottawa, they have them. You get a key for what looks like a 
little refrigerator. Some of them have an honour system, but if 
you are not) 19syoudomot teeta key. fori ab, so jtnerpeer control 
from the age factor. 

However, the feeling is that you may take a bottle into your 
hotel room at any hour of the day. If you wanted a drink at three 
in the morning you could have it. That is your home away from 
home. That is the theory behind that. 


Mr. Watson: How did you ever hope to enforce the one 
Oo clockyelosaing? 


Mr. Blair: ‘Thiss iss an) electronic device that. cuts; them 
off... The Chelsea’ Inn has €hat. 


Mr. Watson: You cannot open it after one o'clock in the 
morning? 


Mr'.o BilaitroNe: ithiisseut fof ihedowasGairis 
Mr. Hennessy: Unless you leave the bottle out. 


Mr. Blair: You .cannot sweeten your drink after one 
o clocks 


Mr. Hennessy: If you take the bottle out at 12 o'clock 
and the thing locks automatically, you have the bottle. 


Mr JsBlhaing Livyowstakesttequbdthouseh; syouupay tioreit. 

Mr. Hennessy: You pay for it anyway if you want to drink 
from it.olvameseying iLicyow wantbotoyfooksthemszsyou take,the 
bottles out and let them lock up an empty cabinet. 


Mr. Blair: Do you have any problems with minibars? 


Mr. .Watson:4No, di dornot.1 just wondered what the status 
of them was. 


Mr. Blair: They were just regularized in the last year. 


Mr. Watson: I just did not know how you would shut them 
GbE Uationevotclocks 


Mr. oBlaire lt. re witheanwelectronicidevices 
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It was an iffy thing for some time around our way whether we 
should allow minibars or not. But I said at the time and will say 
so again, if Minaki Lodge has them it is pretty hard to deny them 
to other places. 


Mr. Watson: Where is that? 


Mr. Blair: I have never been there, but I am trying to 
work up an excuse to go. 


Mr. Watson: Maybe we could go to investigate whether or 
not these minibars are working up there. 


Mr. Breaugh: We could take Bob Coates with us. He is not 
busy. 


Mr. Blair: I think they are a good thing and no harm is 
done if they are handled right. Some of the addiction research 
people will always say about them--I saw a little blurb in the 
paper--"Oh, the minors will be getting at them," and all the rest 
of it. But the hotels have a lot at stake so they will make sure 
the rule is enforced. When you check into a room, if you are not 
of age you do not get the key for the minibar. 


Mr. Watson: With regard to the matter of age of majority 
cards, do you issue those? 


Bilt Blaire (es. at bas ver card. 


Mr. Watson: Okay. I had a great and glorious idea about 
these a year ago and I was going to introduce a private bill but I 
got shot down. I feel that people who get an age of majority card 
should have had some education about the use and abuse of alcohol. 
I am not talking about the morals of it,. just the effects. 


I use as a comparison the process of getting a hunting 
licence in this province. We used to shoot about 25 or 30 people a 
year 25 years ago, and now there might be one. One now has to take 
about a 10-hour training course on the use of a gun before one can 
get a hunting licence in this province. 


In trying to encourage young people to make sure they know 
about the effects of alcohol, I thought it might be a good idea-- 


Mr. Chairman: To have a 10-hour drinking session? 


Mr. Watson: --for them to know the laws they were 
breaking, to knoy how the system works. Some of it might be done 
through the schools. I am not saying it would have to be. 


Mr. Blair: I agree with Mr. Watson 100 per cent. I have 
been advocating this for about two years. I have been involved in 
some of these Addiction Research Foundation seminars and things. 
They are teaching sex education at lower and lower ages all the 
time. I think that is good. Why are they doing it? They are 
equipping young people for the realities of life. Surely in this 
day and age drinking is a reality. I suggest a course in the high 
schools on dining and drinking. 


2:40 “ON. 


So often these research people--this was the case out in 
Banff--are mostly concerned with research problems. There they 
were exchanging methods of research more than they were dealing 
with the problems of consumption of alcohol in society. Also, they 
were dealing with strictly drinking establishments; food was not 
even mentioned. 


I would think dining and drinking could very well be a 
course for young people in the high schools. I suggested that to 
the local addiction research people and they were looking into it. 
I do not know what is going to happen there. 


If a person gets the identification card we issue--they 
provide the three pieces of evidence required, then we issue the 
card--do you think before they go away with the card we should 
give them a little instruction? Is that what you are getting at? 


Mr. Watson: I think they should have the instruction 
somewhere. Part of it might be in high school. 


Mra. blaar: I cagree. 


Mr. Watson: Part of it might be that a local service 
club isegéingsto takebat one’ Part of if might be the addictron 
research people. Part of it might be the police. I do not know 
where it is best organized. 


Where I. got shot down more than anything. is that apparently 
we have decided to put pictures on people's driving licences and © 
you are going to recognize those. I take it that the age of 
majority cards are going to become almost obsolete. 


Mr. Blair: They will dwindle down to a mere trickle. 

There are always a few who do not drive. They would need a card. 
The motor vehicle licensing office could very well be the place 
where they get their age of majority card, whether they get a 
driver's Licence or not. 

Mr. Watson: Therefore, that moves,it back.»fhe age of 
majority card was going to be very simple. I had a very nice 
scheme. I said we should continue to issue the age of majority 
card at age 19 as long as they had taken the course. If they did 
not want to take the course then we would not give it to them 
until they were 20. 


That might be some sort of incentive to do it, but I-am-also 
told that would not stand up today under the Charter of Rights and 
Freedoms and those kinds of things. That does not divert me from 
the fact that a lot of the problems we have with alcohol could be 


resolved by training at the age when you are sensitive to those 
things. 


Mr. Blair: You have a new Minister of Education (Mr. 
Norton). Maybe you will have some influence on him. 


I am concerned with the dining and drinking aspect. We all 
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go to cocktail parties and sometimes they are long affairs, which 
mereally, frownyon.An“hour! and a-half Ws ‘ridiculous, as far asi ‘I 
am concerned. People go waltzing in there. They are lined up 
early. If the cocktail party starts at 6:30, they think they are 
insulting their host if they are not first in line, and they come 
in with an empty stomach. : 


I think a course in the high schools is overdue. It would 
not need to be a long course. They could have the curriculum set 
up and do a real job. Ignoring it does not mean the problem of 
drinking is going to go away. 


Mr. Cureatz: That would work in conjunction with 
something that has bothered me for a long time. That is a course 
in public school or high school on watching television, which may 


seem a little unusual to some of you. 


There iis aypile tof junk oniithatbittlexbox that.feedsivon 
students and children. If they were educated on what to disdain in 
television and what to watch--commercials and selling beer and the 
whole bit--we could combine the courses. We will work on that. 


Mr. Villeneuve: Mr. Chairman, I have a couple of quick 
questions. In my riding there is a group--it is not a charitable 
group--called the Alexandria Snowmobile Club. They were refused a 
permit but then eventually granted it after a little bit of 
interceding on my part. 


Mr. Blair: Your predecessor and I had several 
discussions about that. 


Mr. Villeneuve: It is not a charitable organization. By 
the same token, with the funds they obtain from their carnivals, 
etc., they do maintain many kilometres of snowmobile trails. If it 
were not funded in that fashion, I presume we would have to find 
some funding somewhere in some of the ministries. 


I like to see this community spirit, this self-help 
Situation. Rightly, wrongly or otherwise, the sale of liquor is 
involved. I was told by your people that they had better come only 
once a year. I guess maybe that is it; they have their carnival 
once a year and that is how often they approach the licence people. 


Mr. Cureatz: Everybody stand up. 


Mr. Breaugh: We have just been graced by the presence of 
the freshman whip. 


Hon. Mr. Robinson: The honourable freshman whip. 
Interjections. 
Mr. Villeneuve: I was very appreciative that the rules 


were being bent, broken or what, I guess. Could you please explain 
that to me? 
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Muho Blairs, is *thinkythey applied gor a,club,licence., Ty am 
not too sure if they really complied with the rules and 
regulations in that regard. It was really a young couple who ran 
this place. 


Mr. Villeneuve: Yes. 


Mr. Blair: I do not think there were any club fees or 
association membership that amounted to much. 


Mr. Villeneuve: This was for their carnival queen, for 


one night or one day. 


Mr. Blair: They would have no trouble getting that, 
would they? 


Mr. Villeneuve: They were turned down because they were 
not a charitable organization. I contacted people in your office 
and it was granted eventually, but they were initially turned down 
as a snowmobile club raising funds to maintain their trails, not a 
charitable organization 


I guess I can see your point, but I could declare myself a 
something or other and start doing it on a regular basis. As Mr. 
Hennessy mentioned earlier this morning, this probably is 
occurring and you have to keep a very close watch on it. 


Mr. Blair: There are ways of doing this. I think they 
could form themselves into a club and get a licence, but they 
would have to have an ownership in the facilities, at least in the 
clubhouse. 


Mr.eVibleneuve? in what. they icalletheirgheadquarters. 
Mr. Blair: Yes. Is it still the same people running it? 


Mr. Villeneuve: I do not believe they are Licensed 
there. Possibly they have a spot, a licensed establishment, a 
notel privately owned, which is what they basically call their 
headquarters. 23 = 


Mr. BlairnssI have*not been conversant. with them» for-a 
year or two. 


interjections: 


Mr. Hennessy: That is what I was concerned about. When 
you bring your recommendations with regard to community affairs, 
that is like taking into consideration softball, baseball, hockey 


and wherever a team may play, such as the city arena. They. do not 
have a clubhouse. 


Mr. Blair: It could be that part of the requirements in 
the new regulations regarding special occasion permits would 
involve the municipality. As I said earlier, if in doubt you say 
no. That is human nature. We get letters from a council or are 
contacted by the MPP, which happens quite often and I welcome 
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that. If it is iffy and the local member recommends it, that is’ 
fine with me, but I think municipalities could make 
recommendations at their meetings at least twice a month. There 
would be no problem there. 


Mes Hennessy: inkallefaimness silewould say. towthe, local 
members who go to bat for an organization, the percentage must be 
very low, if any, of some member recommending some club that is 
not above board. because he would have to come back to you some 
other time. 


Mr. Blair: His credibility is unquestionable. 
Mr. Hennessy: That is what I am saying. 


Mr. Blair: I have been into the political business and I 
know if we get a letter with certain recommendations in it, 
usually if the member is doubtful or has changed his mind, there 
will be a phone call. 


Mr. Villenueve: That is basically all. I think every 
other aspect I was going to discuss has been covered. 


Mr. Blair: If there is something more about the 
snowmobile club, you and I can talk about it. If they got the 
proper advice and everything else seems to dovetail, they could 
get something of a more permanent nature. 


“Mr. Villeneuve: I do not know whether they are looking 
for that. Right now they certainly are not putting pressure on me, 


2:90 p.m. 


Mr. Blair: Another problem with snowmobiles is more and 
more accidents. 


Mr. Villeneuve: Yes, I agree with that. They are a 
dangerous weapon. 


Mos EdichoriersyALtergthe Opening remarks of Mr. Blair, 
I do not know whether I should participate or not, after his 
reference to the great county of Perth. 


Mr. Blair: I was leaving Mitchell out of this. People 
around Mitchell are okay. 


Mr. Edighoffer: You may be interested to know that you 
may be helpful to me. I have to go the Perth County Junior Farmers 
a week from Friday. Is there anything I should tell them? 


Mr. Breaugh: Yes. Bring your age of majority card. 


Mr. Blair: No. We would be happy to have a report from 
Bae area.bilethinkiatewasenorth of-there-> 


Mr. Edighoffer: I think most things have been covered, 
but have you ever signed a new memorandum of understanding? 
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Mr. Blair: Who prompted you to ask that question now? 


Mr dT enor lLereen be Sis! i nCeres ine 


Mr. Blair: There is one that was given to me to read. I 
have not signed one since I have been here. I think it was 
mentioned about the time Mr. Walker was leaving the ministry. When 
the member for York East (Mr. Elgie) appeared on the scene, he 
seemed to be preoccupied with trust companies and so on; so we 
never got around to it. 


Mr. Eichmanis: The one that we have is from 1979. Our 
understanding was that there was one being prepared. 


Mr. Blair: There is one being prepared and it has Dr. 
Elgie's name on it. In fact, we were discussing it the other day 
at the ministry, I guess. I do not think I am carrying it with me, 
but the fact of the matter is that it has not been signed. There 
are one or two clauses I have a little uneasiness about. 


Mr. Edighoffer: I just wondered. Looking at the old one, 
I see the one where you have to inform the minister of any 
problems that come up in the press is given preference over the 
one of auditing the Liquor Licence Board of Ontario. 


Mr. Blair: I would tell you we have been audited upside 
down every which way several times since I have been there. 


Mr Edtehotter? just didnet® understand etiis-= 


Mr. Blair: Dialogue with the ministry is an ongoing 
thing. I will tell you that when you have a ministry such as the 
Ministry of Consumer and Commercial Relations that has so many 
boards and agencies under it, sometimes it is difficult to have 
the regular dialogue we would like to have. 


I was hopeful at one time that there was going to be a 
change and there would be a little more even distribution, either 
something taken away from this ministry or we would remain and 
ultimately go to another ministry. There is ongoing dialogue with 
the minister and the deputy minister--if not the minister, 
certainly his immediate staff. 


Mr. Edighoffer: Will there be a memorandum shortly? 
Mr. Blair: Yes. Well, there is a new minister now, so-- 


The Vice-Chairman: Does anybody else have any questions 
ne wants to ask? 


—— -- ee. 


the back. I was wondering if you could detail for us your 
relationship with the Alcoholism and Drug Addiction Research 
Foundation. You mentioned you attend some of their seminars and so 
on. When we had them before us they indicated they had some 
Surveys to indicate that young people are drinking more or 
drinking less and they even had detailed surveys of in what areas 
of the province young people are drinking more. 
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In such situations, do you get information of that kind from 


them? Do you respond? Do you sort of note those areas where things 
are happening? 


Mr. Blair: It is a spotty arrangement. We do not meet 
with them month to month. There is often correspondence and 
sometimes it is on the phone. I do. not know whose responsibility 
it is to establish ongoing dialogue on a regular basis. I suppose 
it just depends on the issues. 


Mr. Eichmanis: I guess one of the things we were looking 
at was the question of co-ordination of the whole alcohol policy 
in Ontario and the goverment's policy towards alcoholism, drinking 
and so on. The question arises, would it be useful for you to have 
some kind of closer liaison with the ARF? 


Mr. Blair: Yes, it would be. By the very nature of the 
name, research foundation, we get information. 


Mr. Mancini: I would not put too much (inaudible) in the 
research foundation, in my opinion. I do not think you would be-- 


The Vice-Chairman: Let the record record what Mr. 
Mancini is saying. 


Mr. Mancini: I°-do not think you would be doing yourself 
all that much of a service. 


Mr. Blair: It all depends on what they give us, whether 
we go along with it. One item that is always before. us is the 
drinking age. There. are a lot of people in this province who 
Surprise me. They think all these problems would disappear if the 
drinking age was 21. I do not subscribe to that at all. 


Mr. Eichmanis: In a situation where several agencies 
have differing views, how does it get sorted out, in the sense 
that the policy is fragmented to some extent? Do you have a say in 
the ministry's policies in respect to the drinking age and other 
matters? Does the minister go to the ARF? Does the Ministry of 
Health or the Ministry of Education get involved? 


Mr. Blair: The Ministry of Health does a lot of funding 
for that organization, so naturally it is involved. The minister 
is involved in dialogue with us and in changes of regulations or 
the act. There are no changes to the act really, but regulations 
change all the time. As you know, they have to be okayed by the 
Minister before they go to the regulations committee. 


The view of our board is on record on the business of the 
drinking age. We.were against the change. That was also the 
unanimous view of the Canadian Association of Provincial Liquor 
Commissioners. I deliberately had it on the agenda last July at 
Our summer meeting. 


Mr. Eichmanis: Would you also have input with respect to 
the sorts of things your inspectors see in the field? 
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Mr. Eichmanis: Do you ever have occasion to meet with 
the ARF people and say, "This is the sort of thing we have noticed 
happening more and more,'' and provide them with areas of research, 
insight or information? 


Mr. Blair: There is no organized setup for that. We do 
get together with our inspectors, at least once a year, as a 
group. We do not have very many now, so we get together once a 
year just for a day and night. They tell us what they would like 
to see changed. Usually, the minister and/or the deputy minister 
come to meet with them as well. 


Mr. Eichmanis: Do you ever think of extending an 
invitation to the ARF people? 


Mr.- Blair: J Rave. notmthoughtiaboutal tyupaar bignows 
Mr. Mancini: What would they do there? 


Mr. Eichmanis: They have another picture of what is 
happening in Ontario. The LLBO inspectors are out in the field and 
they see the kind of problems that are occurring in the various 
communities around Ontario. They could provide the ARF with 
additional information or insight into what is happening. 


Mr. Blair: Following that symposium at Banff 1 mentioned 
earlier, I suggested to them--I guess you heard me say this this 
motning--that they should consider exerting pressure, if they 
thought it was worth having a course on driving and drinking in 
the secondary schools. They said they would. I do not know what is 
being done about it. 


Mr. Eichmanis: Thank you. 


Mr. Blair: Somebody asked me about a shopping list. One 
thing we are getting serious about now is allowing single-service 
utensils or throwaways in dining-room licensed areas. Up until 
now, they have not-~been allowed to use those kinds of utensils. 
One reason was to give us a little leverage or weaponry, if you 
will, to stop fast food outlets from getting a licence. If they 
have 20 seats, their menu is reasonable and they qualify in every 
eee direction, they are entitled to a licence as a matter of 
cleus 


Mr. Cureatz: What did you do with the Rockton zoo past 
Hamilton? Did they not have a similar situation? 


Mr. Blair: Whos issthist 
3 p.m. 
Mr. Cureatz: The lion safari or something at Rockton. 


Mr. Blair: I think they are exempt under the act, as is 
Canada's Wonderland. 
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Mr. Breaugh: What do you mean they are exempt from the 
act? 


Mr. Blair: They are allowed to do it because of who they 
are and their setup. They are a place that can use single-service 
utensils around swimming pools, recreation facilities and that 
type of thing. 


Mr. Eichmanis: For those of us who are uneducated, what 
does that mean? 


Mr. Breaugh: Any bottles? 


Mr. Blair: Oh, no. Throwaway dishes. plastic. 


Mie GUrGCaLe Ine reasons bring it up is that <1 had the 
Se zoo hammering the heck out of me. 


Mr. Blair: Quite early after I came on the scene-- 
HMetaCurestzen that is might. 
Mr. Blair: --and-.you were there too. 


Mr. Cureatz: Yes, but it somehow resolved itself, did it 
not? 


Mr. Blair: There are some good eating places that want 
these by the very nature of their business. You crawl before you 
walk or walk before you run or something. Our previous minister 
was receptive to this, so we thought we would start it off in 
dining rooms where it is just wine and beer. We would hope they 
would use regular utensils for the wine and the beer, but if they 
wanted to use something else-- 


There is a place over here called Tap and Burger. I have not 
been in it yet, but they use beer in the preparation of their 
food. The cooking process removes any alcohol, but maybe there is 
some taste there; I do not know. They wanted to use plastic 
dishes, and there are some pretty good ones. They were ribbed--do 
you know what I mean?--for strength, and they are pretty good. I 
am not talking about these paper plates or these flimsy little 
forks that break when you put them into the meat or whatever. They 
are a little better than that. 


The health departments and the environmental people for a 
number of years now have found no fault with this, and they think 
we are being pretty old-fashioned and starchy because we have 
objected to it. 


Caravan in Toronto is an event that most of you know about 
and, of course, they are allowed there. The health department 
thinks we are altogether too pernickety. In any event, we are 
about to make a recommendation that single-service utensils be 
used in those places that have a dining room licence. I think it 
is a practical approach. 
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We were up at the Blue Mountain ski resort and looked their 
place a year ago or so--maybe two years ago--and we have allowed 
it up there, except in the main dining room they have there, which 
is a very nice dining room. We let the marketplace dictate whether 
you want your hamburger or whatever it is on a plastic plate or 
not. 


But so many restaurants now are licensed that if you do not 
have a licence, there is a certain stigma attached to it. People 
wonder: “What is the matter? Is this guy a crook? Does he not 
provide good food? How come he does not have a licence?" A lot of 
these places may be open for business only during the day. They 
get requests for a bottle of beer to be served with a hamburger or 
a corned beef sandwich, and they would like to be able to do it, 
so we are attempting to accommodate them. 


Mr. Edighoffer: Have you had any applications from 
(inaudible) -- 





Mr. Blair: No. There was a rumour in the paper one day 
that they were-- 


There is a place out in Mississauga called Fuddruckers. I 
had better be careful here. Just a minute. 


Maw oBreaugweebe careful. 


Mr. Blair: They came in with all kinds of grand 
promises. It was a glorified McDonald's, only worse. 


Piss Mancini: What: does that mean? 


Mr. Blair: It too is an American franchise; they have 
some of them down in the United States. They could not care less 
about our rules, and the promises we extracted from them were not 
worth the paper they were written on, so there is a proposal to 
revoke their licence. 


Mr. Breaugh: May I just pursue this for a second? 
Basically, your argument has been that if you use plastic dishes, 
you cannot qualify for a licence. But you are now beginning to 
recognize the strength of plastic dishes; so all of these 
wonderful little kiosks at Bay and Bloor or underneath big 
buildings downtown that have little fast-food places and basically 
serve food now might be considered for liquor licences. 


Mr. Blair: First of all, they have to have at least 20 
seats--sit-down seats. 


Mr. Breaugh: Most of them could do something close to 
that. Most of them have little benches and things like that. 


Mr. Cureatz: You need washrooms too, though. 


Mr. Blair: You need washrooms and the whole bit that 
goes with it. . 
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Mr. Breaugh: You did not do that at the home show. There 
was not even a window to Look out of. 


Mr. Blair: The genuine home show will be on in April 
down at the Coliseum. 


Mr. Cureatz: I am not going back to that Coliseum for a 
while, I tell you. 


Mc. Mancini: J am sorry I. could not be here this 
morning. I really wanted to be here. I am very interested in thne-- 


Mr. Blair: Yes, I was disappointed you were not. I was 
pecking forward to your being here. We were warned to watch out 
or you. 


Mr. Mancini: Thank you. I think you should always be 
prepared.- 


The resources development committee went to visit the 
rehabilitation hospital in Downsview. That is operated by the 
Workers' Compensation Board. They have a very lovely restaurant 
there. They may want to be licensed in the near future; I am not 
sure. 


I just want to ask a couple of questions. Did anyone touch 
on the Blue Jay park this morning, the baseball park? 


Mra Blair: Yess, You meansthe future dome? 


Mr. Mancini: No. I am not interested in the dome right 
now. 2 


Mr. Blair: We were also on Exhibition Place; Mike was on 
Exhibition Stadium- 


Mr. Mancini: It never hurts to ask a few questions. It 
was more or less a winisterial order to license the Blue Jay ball 
park, was it not? 


Mr. Blair: It was introduced in July 1982, 1 believe-- 
Mr. Mancini: On a temporary, trial basis. 


Mr. Blair: --on a trial basis for the rest. of that year 
and the following year. 


Do wotushdve tamcopycofuthe fact?,ltsissallyin-there.,Thene,was 
an amendment or two last year. We made an adjustment or two at the 
conclusion of the experimental period. 


Mr. Mancini: But it was more or less a ministerial order 
to say, ‘Okay, we have decided politically"-- 


Mr. Blair: The minister introduced this matter in the 
Legislature. . 
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Mr. Mancini: I mean for you people. Were you people not 
asked-- | 


Mr. Blair: Consulted? 
Mr. Mancini: What I am trying to say-- 


Mr. Blair: The chairman of the LCBO thought it might be 
wise to introduce beer at the ball park, yes. 


Mr. Mancini: That is the answer I wanted. 


Mr. Blair: Having in mind the drinking that was going on 
down there anyway. I happened to be a vice-president of the 
exhibition for a few years when I was mayor; so I was not a 
complete stranger to what went on down there. 


Mr.-Mancini: Every now and then we talk about the 
Addiction Research Foundation. They were commissioned to do 4 
study as to the effects of beer in the ball park. Have they showed 
you the results of their study, or have they talked to you about 
that? 


Mr. Blair: Yes. They made a statement some time ago--lI 
do not have it with me, of course--that I found difficult to 
believe. 

Mr. Mancini: What was that, sir? 

_.Mr. Blair: About the drinking. that was going on. They 
implied in their statement that they had made a study of the 
drinking pattern down there before beer was introduced. 

Mr. Manerni 2 Yes: 


Mri Blair: ie just® found! that»rather! difficult tos believe. 


Mu J eManeinielco ey ou taneca tl pot heb ut concerned about 
their work too? 





Mr t Blairs 9) dad not believe thateatvalkl. 
Mri Maneciniv’that is einteresting: 


I am very interested in special occasion permits. I get a 
lot of inquiries about special occasion permits. With all the 
types of events and activities that go on now almost on a daily 
basis with organized groups, there are always problems with 
special occasion permits. There is always somebody who falls down 
on the job and does not get the special occasion permit. 


I do want to say that any time I have called for a special 
occasion permit, I have been treated pretty well, but every time I 
call I feel I am imposing; I feel I am asking for something I 
should not be asking for. I was wondering if we can loosen up the 
procedure to help my conscience a little bit. 


Inter jections. 


P-23 
MrenMancing: No}«l am serious. 


Mr. Watson: Let us do that before he goes to Boston with 


his friends. 
3:10 p.m. 


Mr. Blair: You probably find yourseif in the position of 
a lot of your colleagues in the Legislature-- 


Mr. Mancini “her as correct. 


Mr. Blair: --who get called by somebody-- 


MrSedMancini:2Onekmiday (fongSaburday: 


Mr. Blair: --complaining that they are having trouble 
getting a- permit. 


Me. sMancanb- 70ratheyotordgot, <orsthey sdid (net sbother ‘to 
advertise-- 


Mr. Blair: There are a number who are honest enough to 
admit that they had applied before. But they will tell you that 
they applied a week ago and they do not know what is going on 
when, in fact, they applied the day before. 


Mr. Mancini: That is not the kind of problem I am 
talking about; I mean where somebody. has really slipped up. For 
example, somebody forgot to order the bus for the committee that 
was going to the workmen's compensation hospital. 


Mr. Blair: It was a good day to stay in. 


Mr. Mancini: It happens. Of course they would call me. 
If it happened in Mr. Miller's riding, they would call him if the 
Kinsmen's Club, for example, forgot or something. 


| Mr. G. I. Miller: That is what happened with the science 
Club; they forgot to make an application for it. 


Mr. Mancini: Anyway, I get quite a few of these. As I 
Say, I have no complaints. I am treated pretty well when I call. I 
have the feeling I am putting Mr. Rolling under the gun. I 
certainly would not want to abuse the job he is trying to do. 
Exactly what is the policy when these things happen? Is it if 
Mancini calls three times in one year, you will allow it and if he 
Baubs six times, that is too much? 


hie. Bhar cNoz 
Mr. Mancini: What is it then? Is it the particular group? 


Mr. Blair: It is the group and the location of. the 
function. 


Mr cirest 7 Ult«Manciniy calle.,«do not.allow, it at.ell. 
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Mr. ‘Mancini: No, wo. 
Mr. Breaugh: Word is beginning to get out. 


Mr. Blair: It is the organization. Our records will show 
that a given organization applies regularly for the third Saturday 
night in February. If the application has not come in and there is 
a hurried phone call, they will just trip over the thing. They can 
tell; our people have been around there quite a while and will 
know the organization and will issue it. 


There are certain ethnic groups--and I am not going to name 
them for obvious reasons--who come along at the last minute. I 
went down to the Liquor Licence Board of Ontario. I was told by 
one of your colleagues in the Legislature: "You make sure you have 
your staff there as late as possible on Friday afternoon" for that 
reason. He obviously had had some problems. 


Mr. Mancini: I just had one of these come up a couple of 
weeks ago. It was a Friday for Saturday. I picked up the phone. I 
spoke with Mr. Rolling. He was hesitant for a while but finally he 
agreed and was very nice about it. He was concerned. I think it 
was legitimate for him to allow the licence to be issued. It just 
kind of gives you a feeling that you are imposing on someone and 
maybe you should not be. 


Mr. SlaLr oon no. 
Mr. Mancini: If that is the .case, I will keep calling. 


Mr. Blair: Sure. As I said earlier, before you came in, 
if the legitimacy of the organization is a question mark at our 
place, we feel good about being assured by the local member that 
hel is Pamtiaaecswitiwe, If he is willing to stickvhis neck: out, 
then we usually do too. 


Mr. Mancini: I want to talk about lounge licences. Am I 
correct wnen I say there are not any new lounge licences being 
Piven (Oui 

Mr. Blair: Not unless they are in hotels. But there are 
changes of ownership--transfers. Are you thinking about Windsor 
now? 

Mr. Mancini: Everywhere. 


Mr. Blair: Everywhere. 


Mr. Mancini: Say, for example, I wanted to open up a 
lounge tomorrow. Can it be done? 


Mr. Blair: Not unless it is in a hotel. 
Mr. Mancini: Why is that? 
Mr. Blair: Now you have me. I do not know what the 


reason is. I guess, historically, that is the way the board has 
Operated. They will transfer an existing lounge licence or open a 
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new one in a hotel; that is just a watering hole where there is no 
food-liquor ratio. The entertainment lounge licence has an 85:15 
feaci0O; nominal thovigh it might ibe ,rit disstill there.’ Of course, 
you know the others are 60:40 for a dining room and dining 
lounge--40 on the food. 


Mreatadvcani: laamlasked. on a.ftairly regular basis. .] 
hear from people interested in this kind of business. I know the 
hotel and motel association has very strong views on this because 
of the requirement to keep to 60:40, 50:50 or whatever it is. 


Mr. Blair: A lot of the smaller hotels around the 
Beeyance are finding the dining lounges are doing very little 
usiness and they are closing them up. If they want to close them 
up as a dining lounge, they cannot automatically transfer that 
Capacity to their lounge. They can do that up to 25 per cent. 
paybe that is something that should be looked at too; I do not 
now. “ 


Mr. Mancini: Are you saying hotels or motels, or is it 
all one? 


Mr. Blair: They have rooms to rent for accommodation. 
They are allowed five seats for every room. 


Mr. Mancini: Are you saying that if I want to go out and 
build a 12-room motel tomorrow, I will be able to have a lounge 
that sits 70 people? 

Mr. Blair: Yes; five per room. 


Mro_ Watsons  Ltgisenot quibesthatweasy. 


Mr. Blair: You have to have a dining lounge as well to 
provide food. 


Mr. Mancini: You have to have both; I see. 


Mr. Boukouris: The lounge cannot stand on its own. If 
you had a hotel lieence, you could have a lounge unit, and the ~ 
Capacity of the lounge-- 


Mr. Mancini: I am talking about something brand-new. You 
have to serve food in one part and then you can have a lounge? 


Mr. Boukouris: You have to have a hotel, even though you 
fall it.a motel. You would have’ a hotel licence if. it were 
something new. 


Mr. Watson: An upstairs with a mattress on the floor and 
half a dozen rooms does not qualify you. 


Mr. Blair: That brings up a question we are having a 
problem with, the definition of a hotel, the number of rooms. 


Mr. Mancini: The Canadian Automobile Association has a 


definition of a hotel. 
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Mr. Blair: How many rooms is it? 


Mr. Mancini: I have the book, and there are definitions 
of motor hotels, hotels and lodges. They have all the definitions 
written out in their book. I am sorry that I do not have it with 
me. 


Mr. Blair: If the number of rooms constituting a hotel 
were reduced, that would give a little more freedom to some of the 
older, smaller hotels out in the country. I am talking about 
perhaps bringing it down to 10 or even six, which is a figure that 
has been bandied about. They have to struggle. 


There is a place in Stratford, the Jester Arms, where there 
is a good restaurant; it is set up like a pub. He acquired an 
apartment building that surrounded it, with 13 rooms above and 
behind it. The present act does not allow that to be called a 
hotel because of the population of the city of Stratford. It is 
taboo if he puts up a hotel sign, something I think he has done. 
In our books it is not recognized as a hotel. That is an example 
we had as to why we should reduce the number of rooms. He has a 
good operation, with two-storey rooms. I have been there. He 
serves a real need for the Stratford Festival, etc. 


Mr. Mancini: A lot of people in the dining lounge 
business feel the rules are very strict. They would like to be 
treated more like lounges. Some months they cannot get their food 
ratio of 60:40 and they are very concerned about their ongoing 
business. 


Mr. Blair: The whole business of the food-liquor ratio . 
comes up every once in a while, and there is a certain element of 
our population that would like to see it done away with. 


Mr. Mancini: I have real trouble with it. 


Mr. Blair: I think we would be inviting a lot of trouble 
if we did away with it. 


Mr. Mancini:.With thegeost of, drinkssandythe,taxes on 
alcohol, these people have problems, especially the smaller places 
that cannot compete with the bigger, more established places with 
$15 dinners. When you are selling $3 and $4 lunches and $6, $7 and 
$8 dinners and you are serving a couple of drinks, it is hard to 
keep that ratio; for example, if you are serving pizza and things 
of that nature. I am not saying we should do away with it 
altogether, because then everyone would have a lounge licence. 


Mr. Blair: We would have 10,770 drinking holes in 
Ontario. 


Mr. Mancini: Are we not being a little hypocritical? Do 
we not have drinking holes now? 


Mr. Blair: Some are. 


Mr. Mancini: Do we not have those drinking holes now? 
The only thing that goes along with it is a meal. If you change 
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Paeoracio, sit jis not, going stove liminatelthe number’ oft drinking 
holes; it is just going to change the ratio. 


3:20 p.m. 


Mr. Blair: If you did not have to achieve the 
food-liquor ratio, you would not worry about it. The quickest 
turnover of money is to sell alcoholic beverages; you would not 
have to be concerned with the chef in the kitchen. 


Mr. Mancini: Have you had representations from the 
Ontario Hotel and Motel Association about their concern over the 
mractio? 


Mr J°Blaixv:§NotwreallysrcThey want useto maintain its. It 
is 60:40. There is always a judgement call on the part of our 
members who are hearing-- 


Mr. Mancini: Are you saying 60 per cent food? 


Mr. Blair: No. At least 40 per cent food and no more 
than 60 per cent of the other. 


Mr. Mancini: Okay. 


Mr. ablarvec-Rrenely or wrongly, “lotake “the dstance,’ and #] 
think my colleagues adopt it, that if they are close--I am not 
talking about 30:70, but about 36:64, say, and that is the only 
deficiency; they operate a good clean business, the staff are 
good, they are good at reporting their figures to us and 
everything else--I am not going to get too excited about it. 
Usually, when they are brought in, that causes them to review 
Eneir operation, adjust their menu, etc. 


Mr. Charlton: Just on that issue, something has bothered 
me for a long time. I understand why there is a requirement for 
food, and I approve. But I have always had some difficulty with 
the fixed percentage. You have just talked about some flexibility, 
where they are running a good clean establishment and that is the 
Baly.deficiency «9! <2 = j 


The 60:40 is based on dollars and sales. You can find two 
establishments side by side that are charging roughly the same 
prices for drinks; they have to in order to be competitive. But 
one is considerably less with regard to what it charges for food; 
so there is more likely to be a deficiency in their case. Is there 
not some way we could build a little additional flexibility into 
the system to take account of the actual price levels that are 
being charged; i.e., where two establishments are essentially 
serving the same volume of food but one is showing less on the 
fill because of the* prices? 


Mr. Blair: What other measuring stick would you use? 
Mr. Charlton: All¢I,am- suggesting,is thataifpyou havea 


situation in which his till on food is lower because of the prices 
on his menu, you allow a bit more flexibility. 
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Mr. Blair: That would be dangerous. He knows what the 
rules are. If he is an experienced restaurateur, he will know 
exactly what he has to do. There could be too much or the wrong 
kind of competition. I could point out all kinds of examples of 
people not making a go of it by trying to have a bona fide, 
gsood-quality restaurant, because they have McDonald's, Wendy's, 
Frank Vetere's, Harvey's, and those kinds of places ail around 
them. They are having difficulties with some of the food. However, 
those other places are not licensed. Frank Vetere's are, I guess, 
but they are changing the name. 


Mr sCharlton iow aremnot eo0ine ito beable to sol ve-ctiat 
problem, and I understand that. All I am talking about is when one 
of your inspectors finds two places where one is pretty close to 
being right on the 60:40 and the other one has fallen below, not 
because he is selling less food but because he is charging less 
bon it. 


Mr. Blair: Maybe he should reduce the price of his 
drinks at<the* counter: 


Mr. Charlton: Or maybe he should increase the price of 
his food and then there would no place left in that community for 
people with lower incomes. 


Mr. Blair: Our people sit down with the licensees and 
discuss that with them. 


Mr. Charlton: That is all I am suggesting. When an 
inspector finds a situation such as that, can he look at it 
flexibiv<in that Segnce 


Mr. Blair: “Yes? He will-sit sdowniuwith them, 


Mr. Charlton: I agree the food volume should be 
maintained, but he is falling a little below-the quota because he 
is charging less. 


Mr. Blair: Our people sit down and talk to them about 
it. Lf they continue on that basis, and’ perhaps there is some 
other deficiency, we will call them in for what we call a 
discretion. They are not under the gun and having their licence 
suspended, or worse, revoked, but they will sit down with us at 
the board level and we will try to help them. 


We have gone, not to the trouble, but it is our business to 
set them up as licensed establishments and the last thing we want 
to do is take away the livelihood of the owner and the staff. That 
is what is at stake here. 

Mr. Mancini: How many licences a year do you revoke? 


Mr. Blair: I knew you would ask that. Perhaps a couple 
of hundred. But there could be a revocation because-- 


Mr. Mancini: That many? 


Mr. Blair: Surrender is the word I should apply to that 
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figure, I suppose. They have either gone out of business or we 
have forced them out. A lot of them voluntarily surrender their 
licences, but as for actual revocations, there are quite a few. I 
signed a whole raft of them last week. 


MriveMancin?: What would®bemthetmain reason for! the 
return of the licence? 


Mri "Blair: They are’ obviously not-rmaking ago of ‘it. 
Mire Girma Pier wvlemiselinancial? 
Meeeb baie ht “could ben financiad. 


Mr. G. I. Miller: So it could be because they are having 
financial problems? 


Mr.- Blair: Four years ago, when I went there, we had to 
get their financial picture. A lot of them had mortgages at 20 per 
cent, 23 per cent. I thought, "My goodness, with the competition 
in that business, it is crazy to be borrowing money at that rate." 
I think those people are the ones who have gone under. They have 
no cash flow, nothing to back them up when they get in a hole. 


Mr. Mancini: I am talking about when you really go out 
and take a licence back. 


Mr. Blair: I do not know; I cannot tell you the actual 
number. I can get it for you. 


Mr. Mancini: I am interested in what would be the. main 
reasons you have found in your experience. 


Mrs Bladre: Juste a® bad: operation: 

Mr. Mancinifestoppy/eDarty? 
MeeeblairegStoppyssdirty,edishonestnwithhuspinttheir 
financing and their operation, who the manager is--we might feel 
there is an undesirable in there as manager. We have issued 
licences on the basis that it is understood Mr. Mancini has 
nothing to do with the premises or is ever on the premises. 


Mr. Mancini: I wish you would not use my name like that. 


Mr. Blair: I am just looking at you; you are the one who 
raised the question. 


Mr. Mancina? Use’ Mr. Breaugh:. 
Mr. Blair: That was your 32nd cousin I was talking about. 
Mr. Mancini: I do not have any cousins in trouble. 


Mr. Blairs’ lh we find’ that" gentleman is®in’there,"hetits 
_liable to have a revocation. 


Mr. Breaugh: Do you think you will have trouble at some 
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point because of possible implications in the Charter of Rights? 
The Liquor Licence Board of Ontario is notorious for deciding that 
some people are unfit to have licences. We were discussing this 
morning the fact that police chiefs often have a similar kind of 
problem. They are quite happy to take a local council aside and 
say, "This guy is a bad person. Do not issue a taxicab licence to 
him,'’ or bingo licence, or whatever. 


There is a legal problem there now about the ability of an 
agency such as yours either to withhold a licence from an 
individual or to imply there are qualifications to the issuance of 
a licence. There are problems now with saying this gentleman here 
is not allowed on the premises or cannot be part of the operation. 
Do you have some trepidation that at some point somebody is going 
to challenge you on that? 


Mr. Blair: Yes. That is right, and we are very cognizant 
of that. In a decision to refuse to issue a licence, we will try 
to find some other reason, not in lieu of the real reason but an 
additional one. We are aware of this and the law of averages says 
sometime we will be tripped up on it. 


Mr. Charlton: How do you go about designating this 
undesirable? Is it somebody who has been convicted of things in 
the past; i.e., serving minors? 


Mr. Blair: Or the crowd he travels in, or perhaps he has 


been in the drug trade. Maybe he has a lot of liquor-related 
offences. 


3:30 p.m. 


Mr. Charlton: What you are looking at, though, are 
criminal convictions? 


Mr. Blair: Yes. I would like to think we are mature 
enough to recognize that people, being human beings, invariably 
have been involved in some teenage capers in their past. If there 
are some of those things there, I automatically look at their age. 
If they were 18, 19-or 20 and are now to 28, then so what? We were 
not all pure when we were young. If there are some recent 
convictions for theft--it is a corker how many of these people are 
involved in theft of over $200 and that type of thing--and 
extortion, we have to be very careful depending on the source of 
our information and how confidential it is. We tread a very narrow 
Line; 


Mr. Charlton: You would not put a condition on a licence 


because somebody associated with the business is rumoured to be 
such and such? 


Mr. Blair: Oh, no. We have to have something more than 
that. 


Mr. Breaugh: My concern is that the act seems to be 
worded in a rather extraordinary way, in a language that I do not 
think would hold up in court. For example, the one little section 
that says, "the past conduct of the applicant affords reasonable 
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grounds for belief that he will not carry on business in 
accordance with law, integrity and honesty.'' It seems to me that 
section of the act is particularly unconstitutional. Even if 
someone were a felon and convicted of a criminal offence, the 
premise of justice really is that once you have served the time, 
it is game over. In effect, we are not granting licenses on the 
basis that we are anticipating that someone will act illegally or 
not honestly. It seems to me we are on shaky ground there. 


Mie Blairs That isa sjudeement cali) on our¥part.-Let me 
backtrack a minute. If a person on his personal history sheet is 
asked if he has any criminal convictions and whether there are any 
charges pending and he says no or admits to one, but our police 
report shows several, then as far’as I am concerned he is in 
trouble because he has been less than honest with us. 


With those documents where there is an affidavit on the back 
and it is’notarized by a solicitor--whose name one can never 
understand because it is just a scrawl there--it is a judgement 
call. Often it is an oversight on the part of his lawyer. 
sometimes if it is a legitimate oversight, we will ask them to 
submit a new personal history sheet so the record is current and 
accurate as far as we can ascertain. 


Ii Dhedielivis) think ewesare jO1ng (60 Tun. into a problem, 
I noticed even in municipal councils now where we used to take 
police reports regularly as the basis for granting licences for 
Bhis, that or,the other thing, a lot of people tell me police 
forces are reluctant now to put these things in writing and 
everybody is pretty queasy about the status of that report should 
it ever get in front of a court. It is relatively safe ground to. 
document convictions, but a police report that identifies someone 
as being an undesirable character is a very subjective judgement 
which may have trouble in front of a court these days. 


Mr. Blair: Another aspect of this is withholding retail 
sales tax. I do not know whether you are aware or not--maybe 
members of the committee are not aware--that if the Licensed 
establishment is delinquent in the submission of tax returns the 
retail sales tax people get in touch with us and we propose to 
suspend his licence until he has coughed up the money. It usually 
means that we act as an arbitrator. Often they have made their 
peace with the retail sales tax people ahead of time and arrange a 
method of repayment. Otherwise we just act as an arbitrator and 
set it up for them. 


We try to encourage them to stay in business so the retail 
sales tax people will get their money. If we put them out of 
business, it is game over. 


Mr. Mancini: I was just wondering if we touched on the 
scandal we had over there three or four years ago when two or 
three of your staff people had to resign or were charged. What was 
the disposition? 

Mr. Blair: Do you mean the inspectors? 


Mr. Mancini: Yes. 
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Mr. Mancini: It seemed to be a big flurry there for a 
while and we read where some of your senior people--of course, 
before you were there--had been charged. People had worked at the 
board for 17, 18, 20 years. We never really got the disposition of 
all of that. 


Mr. Blair: Several resigned. Others went to court. There 
was one case left to come to court when I arrived on the scene 
four years ago. He pleaded guilty and he was of an age to take 
retirement. He had a little business. There were a couple of 
others from the Ottawa area who were convicted of a minor thing 
but acquitted on the so-called major charge. They were reinstated 
by the grievance settlement board and came back on stream as 
employees, with full back pay. 


Mr.-Mancini: What were they convicted of? You said they 
were charged with a minor offence. 


Mr. Blair: Yes. The one in Ottawa has died since. They 
were charged with accepting benefits. Those charges were 
withdrawn, but they were charged with falsifying their expense 
records. 


Mr. Mancini: What did you do? Did you ask them for the 
money back? 


Mr. Blair: I do not know whether we got the money back 
Of Ot. . 


Mr. Mancini: If you took them back on as-- 


Mr. Blair: They were ordered back on by the grievance 
settlement board, with full pay. That was still hanging fire when 
I arrived on the scene. There were several who left the employ of 
the board at that time and we have heard nothing more since, 
although one has a grievance before the Ombudsman that some 
members of the Legislature may be hearing about. 

Mr. Mancini: Was it the Ontario Provincial Police who 
did that investigation? 


Mr. sbhavreeavesn 


Mr. Mancini: I see. Of course, sometimes when three or 
four people are charged they may have enough facts on only three 
or four but they may believe another 15 or 20 are involved. Did 
you have that kind of feeling when you took over the board? 


Mr. Blair: I had a meeting with the inspectors in groups 
the first summer I was there to get acquainted with them and, 
among other things, to point out certain sections of the act. As 
far as I recall it now, I told them when they were on the job and 
were in a licensed place that was in the hospitality business and 
drank as well, they should remember there is a word in the 
dictionary I like to use, and I think these people are all old 
enough to use it, and that is discretion. 
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We know there are a number of, shall we say, new Canadians, 


who are insulted if you do not accept a sandwich or a drink or 
something. 


“ic™ Mancinieanot really* 
Mr. Blair: Some of them are. In any event-- 


Mr. Mancini: Excuse me. I would just say that is just 
something people have believed over the years. It is not true at 
all. I do not think anyone is insulted if you are offered a drink 
and you do not accept. 


Mr ey Blain: have reason to ‘think fotherwisel Whether Pt 
is common now or not, I do not know. 


Mr. Mancini: I am very familiar with new Canadians and 
Ehat is not sot 


Mr. Blair: I am not aware of our inspectors getting in 
difficulty in recent times. 


Mie Sbeauen: Do you imstruct them not to accept free 
drinks and meals? 


Mr. Blair: Yes. A memo goes out every year at about 
December 1, having in mind the Christmas hospitality. 


Mr. Charlton: Have you thought of sending that same memo 
to all of the licensed establishments? 


Mr. Blair: They know what the rules are. 


Mey Chanlton:@inthanilton, *formexampley sthere,areva. lot 
of establishments that still seem to feel compelled, when the 
inspector comes through the door, to offer him a drink. It is to 
be hoped the inspectors are saying no in most cases, but 
long-established businesses get into a habit like that and they do 
Bol secneto' quit easily: 

Mr. Blairee Noy We leaverit: apstotiherinspector to use 
his own judgement on that. We do frown on the business of one 
inspector frequenting the same establishment. 


Mr. Charlton: In his personal life? 


Mr. Blair: Right. He should not be seen in one place 
very often. 


Mr. Mancini: I have a question on how you hire your 
inspectors. I had a very interesting case that happened after I 
was first elected. How much political influence is actually used? 


Mr. Blair: Not very much. 


Mr.. Mancini: Not very much. I guess the case that 
occurred in my constituency must have been pretty rare. 


Mr. Blair: Was this in Windsor? 
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Mr. Mancini: It was in Essex county, where the defeated 
Conservative candidate got his brother-in-law a job as a liquor 
licence inspector, or liquor inspector, whatever term is 
officially used by the board. This was seven or eight years ago. 


3:40 p.m. 


Mr. Blair: We have one inspector in the Windsor area and 
he worked for the Liquor Control Board of Ontario in Leamington. I 
am not aware of any of his relatives. Mind you, we get a local 
members recommending somebody. That happens all the time. 


Mr. Mancini: This was highly political. I put questions 
on the Orders and Notices and I got all the information that was 
available. At first, it was denied that any influence was used and 
then it was said he was recommended. 


Mr. Blair: This person came on stream. I was just told 
who the inspector was. I certainly had nothing to do with this one. 


Mr... Mancinieg lam interested to know if there awe,a Tot 
of political influence. 


Mr.  Blait: NOt Very much. 
Mr. Mancini: Not very much, but some? 


Mr. Blair: There will always be somebody recommending 
somebody. In the times we are living in, people are looking either 
to improve themselves or to get a- job, period. 


Mr. Mancini: Do cabinet ministers ever recommended 
anyone? 


Mr. Blair: The odd one, yes. There have been 


recommendations from private members of the Legislature on both 
sides of the House. 


Mr. Mancini: I see. Are the people usually hired? 


Mr. Blair: We had one in Hamilton recommended by Sheila 
Copps. 


Mr. Mancini: The person was hired? 


Mr. Blair: I knew you would be interested because she is 
a former colleague of yours. 


Mr. Mancini: I am interested in what I am able to do. I 
am interested in being able to treat my constituents as well as 
some other people are able to treat theirs. I will keep in mind 
that you actually do treat requests for support-- 


Mr. Blair: Yes, but some politicians will actually 
recommend four people for the same position. 


Mr. Mancinéd :..1. woulds notadostnat: 
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Mr. Blair: If you feel compelled for political reasons 
to support four, I suggest you give somebody a ring and say who 
your real preference is. That does not mean that person will get 
the job. Candidates have to meet the requirements and the 
interview panel really puts it to them. 


Mr. Mancini: I humbly suggest that if you took care of 
this one particular matter for Sheila, you must have done 50 for 
the government party. I think the ratio is still-- 


Mr. Blair: We have not had that many vacancies, and some 
of them have got jobs without any political support. 


Mr. Mancini: Some, but-- 


Mr. Blair: These are union jobs, as you know, and there 
are certain requirements. 


Mr. Mancini: You are union after you get the job. You 
are not union before you get it. 


Mr. Blair: I know, but the procedure for hiring is all 
down here too. 


Mr. Boukouris: In collective agreements there are 
certain processes for hiring. 


Mr. Mancini: I know in my case in Essex county-- 


Mr. Watson: If you think that is one of the privileges 
ByOu are going to get some day, you can give up on that-one. 


Mr. Hennessyausl sine motacoumoy; Mrey Blair, that 
seniority is more important? If there is a job open, they count 
the number of dollars you make and the amount of time you work in 
a LCBO store. If some fellow works X number of years part time 
that goes on his chance of getting a job if somebody else leaves. 


Mr. Blair: The seniority ciause is there. 


Mr. Hennessy: That-is right, and there is nothing you 
can do about that. If someone works six years part time, when a 
job comes up he is-- 


Mr. Mancini: Mickey, that is a different thing 
altogether. You are talking about the LCBO. 


Mr. Blair: The seniority clause is in our collective 
agreement too. 


Mri.) Mancini) gam nom disputing: that. Jj ami guety.sayi ng fi 
know, from personal experience and from having facts come out, 
there are political appointments. I want to make sure everybody is 
treated equally. If a member of the government party writes to 
you, I want my letter to carry exactly the same weight. 


Mr. Breaugh: Andy is saying it will. 
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Mr. Blair: I could name at least two government members 
in this room today who made recommendations that were not carried 
Cites 


Mr. Watson: It will not do you any good to be part of 
the government. 


Mr. Chairman: Do you have any further questions? 

Mr. Mancini: No, I have exhausted all my concerns. 

Mr. Charlton: I would like to ask about a situation that 
was brought to my attention a few months back. What do you do in 
the case of a Jewish wedding when the reception is on Sunday for 
obvious religious reasons and the rules on Sunday are 
substantially different from those for Friday or Saturday? 


Mr. Blairs Wwe provide “antextension ot va "iicence. 


Mr. Charlton: You allow an extension of a licence. Do 
they have to ask specifically for that? 


Mr. Blair: Yes. We deal with the hotel or the place 
where the function is taking place. 


Mr.. “Chaz ton: Good, 
Mr. Blair: 1 thinketheel) o* clock closingmon* Sundays 


could be changed to accommodate Jewish and eastern Orthodox - 
weddings. ; . :& 





Mrs Charlton’ Im face, -f think "the “one ‘who’ was “In touch 
with me was not Jewish, but Greek Orthodox or whatever. 


Mn. Bisit? There 1S “provision fOr Chaby ime theract.) We 
use a little creative interpretation from time to time. 





Mr. Chairman: Are there any other questions? Perhaps I 
can touch on one, stomach bitters. I remember in the old days when 
I was a delivery boy for a drug store there was one customer of 
the drug store who got Syntona. Do you remember that? 


Mr. -Blair: Lam no authority on .bitters... Mr. Boukcur ver 
do you know anything about them? 


Mr. Chairman: He got a couple of bottles of Syntona a 
week. I could not understand it for some years, but it was heavily 
laced with alcohol. It had a high percentage of alcohol. Why are 
these bitters or preparations, as we shall call them, not in 
liquor stores. TY vou ‘take ‘this #00: its “logical eorc Nis ton,--4 
person could end-run the liquor stores and put out stomach bitters 
and herbal medicines, etc., with as much alcohol content as the 
liquor in ‘the ‘Liquor’ stores. 


Mr. Boukouris: We are looking at the whole panoply of 
regulations. Prior to this act and even subsequent to it, the 
liquor stores of the Liquor Control Board of Ontario sold bitters. 
For various marketing reasons, they wanted to be out of it. The 
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market is very fragmented. We looked at it in conjunction with 


them. The liquor board system is such that it does not lend itself 
as a marketing business to selling those very specialized items. 


The situation was simpler years ago--in fact, not very long 
ago. There were six or seven types of bitters on the schedule; now 
there are 30-odd. 


We believe the present regulations 43 and 44, which relate 
to selling to minors or to intoxicated persons, should be enforced 
in the areas where there are difficulties. As far as we know, the 
bitters are becoming a difficult matter in very restricted areas 
OL sthe province,sdargely, injcities) and,dargely. in, this ciry:. 


There is also a provision in the legislation that limits the 
Sie Ol Chencontainer® invwhichiat. canbe: sold.t As: long. :as:they are 
alcoholic and as long as they are available, there will be people 
who will abuse them, but they were basically not thought of as 
being palatable for large quantity drinking. People with drinking 
problems will drink aimost anything, as we know. 


We have looked at the possibility of putting them back in 
Ene stores. The liquor board is reluctant to do: .that. for. very good 
marketing reasons. The board has written recently to interested 
people in the city of Toronto indicating that enforcement is a 
possibility in the areas where there are problems. 


Perhaps the variety stores and drug stores, the people who 
are selling them, are not aware of the abuses that have recently 
come to our attention. If local enforcement does not work, we will 
have to look at it again. ise 


Even our bargaining unit, the union, the employees are 
interested because it raises the whole issue of whether alcoholic 
beverages should be sold outside the government system at all. 


Our view is that, as long as you have the four-ounce or 
160-millilitre limit on bottle size, and as long as you enforce 
the provision with respect to intoxicated persons and underage 
persons, the situation is manageable even though some abuse is 
inevitable. 


OOO Mp <i. 


Piru Chaarman:? lst thereias limit oftour ounces now? 


Mr. Boukouris: It exists already. We have had people 
come to us and say that the product is being sold in larger 
containers than that. Our response is, "If you bring us the 
container, we will go after the importer." No one has been able to 
produce such a container for us. 


We are cognizant that it is a serious problem in some places 
such as the Danforth and Parkdale. I live in west Toronto, so [I 
know the areas where it is a problem very well. I am a new 
Canadian ethnic who knows where these things are sold. It is a 
problem which is specific to certain areas. To change the 
regulations for the entire province to look after a problem that 
restricted is something we would rather not do. 


P-38 


Mr. Chairman: I always think of stomach bitters that 
used to be in quart bottles. It was a huge bottle. 


Mr. Boukouris: That container is now illegal. There is 
the four-ounce bottle, or 1ll7-millilitre bottle--I forget what 
four ounces becomes. In any case, there is a strict limit on the 
size of the container. The exemptions from the Liquor Control Act 
apply only to what has been sold outside of a government store, 
The other provisions about intoxicated and underage persons and 
buying on behalf of others are all still applicable. 


Mrs Charlton: You and GW were both ‘pare of "a diearitig im 
Hamilton before Christmas, an appeal hearing on a licence 
application, and the basic issue in that hearing was the desire of 
the community-- 


Mre?s Pai t:* is *ciris: Che Soadhouse? 

Mos "Char ton eRie@ne . 

Mr. Blair: They changed their name, I think. 
Mr * Chartcowr Yes. 


Mi “ae appeal they got a dining room licence with 
a closing. nour lof 11 *o °elock,. Was this therones@imetie ict re 
shopping plaza? 


Mr. Charlton: Yes. He is now closed. 


Mr. 2Bleits Ihab te Mery incerest sng. 


Mr. Charlton: When you get an issue before you like 
that, where there is a group saying it represents a community and 
the community does not want the licence issued, and you have a 
proponent saying the group represents only a small segment of the 
community and he has people in the community who want the licence, 
what method do you have for determining the real feelings of a 
community like that? 

Mr. “Blair: It as a4 judgement call. We “have to make a 
judgement about whether the opposition or the comments made are 
valid or frivolous. It is a judgement call. The nature of the 
ObjJeCtion Nas a Voce co oo wie 1h, 


This reminds me of another aspect of it. When a hearing is 
held initially, one board member hears it--my colleague or myself 
or whoever. If we say yes to that licence--maybe with a term or 
condition such as early closing, depending on circumstances--that 
is it. They can appeal the terms and conditions, but the people in 
the neighbourhood who are opposing the application have no appeal. 


If I feel a licence is justified but there is a lingering 
doubt and I propose to refuse it, then they will-- 


Mr. ‘Charlton: They will appearoit: 
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Mr. Blair: Then two members of the board, other than the 
person who heard the initial application, will hear it. Then when 
that decision is rendered, the grieved party--if they are 
grieved--can go to the tribunal. The appeal process is in 
Operation. That is what I did in some cases in Toronto. Sometimes 
the two-member panel will uphold the initial decision. Other times 
they will not. The second time around, you can bet your bottom 
dollar that the applicant will be better prepared because he knows 
what he has to meet. 


Mr. Charlton: So you are basically taking the 
information presented at the hearing-- 


Mr. Blair: Sometimes comments are made to us in writing. 
They are in the file. If they are, we copy them, and if there is 
time, we forward those to the applicant so that he knows what he 
is going to be faced with when he comes to the hearing. 


Mr. Charlton: One of the things at issue at the hearing 
I referred to was that both sides had petitions. Both petitions 
had been signed by a good number of the same people, one for and 
one against. 


Mie brains). hs) -1s5) COnmons 


Mo. Charlton: What do you do in. a casevlike that, just 
negate the validity of the petitions altogether? 


Mime bbatln Co mWhel ett ecomes aown, CO Tt41t 715 a 
judgement call again. What weight do you give a petition? Having 
due regard to what you just said, you really cannot attach too 
much weight to them. 


Mr. Charlton: There was a letter from one school 
principal and the other school principal was at the hearing. Do 
things like that carry a fair bit of weight? 


Mie obbeirm Yes. fhe Unfortunate pert of it -issthat the 
board member usually has not seen the site. It would be helpful if 
he or she did. I was in Blenheim at a hearing once, and there was 
a little place near the high school and it had an eight-foot 
-fence. I do not know what prompted me to do this, but I drove 
around to look at the place before the hearing. You should have 
heard the gobbledegook about the size of the fence and all the 
rest of the business at the hearing. They did not think for one 
moment that I had been there. So we granted it. 


Since you are from the Hamilton area, we had the Gliders 
restaurant. Do you know that one? 


Mr Chariton: Giiders? 


Mr. Blair: Yes. It is on Main Street West. I did not 
hear the initial hearing, but there was opposition saying that it 
was going to ruin the neighbourhood, all the kids. Good God, there 
is a railway track with a railway right of way between the back of 
the restaurant and the backs of these houses and two main 
thoroughfares there. 
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In the. initial, instance, itbey cot an, 1 lo-eloek reclosing: 
They are, in 4. little, plaza. il guess 1t is anjold Pondercesa.—Lisis 
there by itself at the end of the shopping plaza. There is another 
licensed establishment in the plaza with full hours and two 
theatres and the patrons come out after a show. Why should one 
person get the patronage and not the other? We changed that last 
week. 


Mr. Eichmanis: When you were responding to Mr. Watson's 
question about what sort of things you would like to have changed, 
I believe--correct me if I am wrong--you touched on the fee 
schedule. 


Mr. Blair: I think that will be taken care of when or if 
the restraint program of the government is lifted. Five per cent 
on a $20 licence fee is not worth the paper to make the change. We 
want to get up to maybe $100 or $150, or something like that. Do 
not hold me to the figure, but something that is more realistic. 


Mr. Chairman: One of you asked me if we would adjourn 
around four o*’clock, and I said I thought we would, and there we 
go; it is about one minute to four. Thank you for appearing before 
us and being very candid with your answers. 


Mr: -Blair:y Thank yo Lrather enjoyed wig. 1 yLook 
forward to meeting with you and your colleagues. It is a,two-way 
street, incidentally. I pick up what was said here from several 
corners and it will help us in making recommendations to the 
government as well. — 

Mr. Chairman: The committee members are the ones "out on 
the street™ when it comes to these complaints on the special 
occasion permits and so on and I guess you can take it as coming 
from the grass roots. 


Would the committee stay. We have a couple of matters to 
deal with, the study session in Boston, the GO Transit letter and 
the sojourn in Niagara. 


Inter jections. 


Mr. Chairman: Do we wish to meet in camera or stay on 
Hansard? 


Inter jections 
Mr. Chairman: We will meet in camera. 


The committee continued in camera at 3:59 p.m. 
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AGENCIES, BOARDS AND COMMISSIONS 
(continued) 


LICENCE SUSPENSION APPEAL BOARD 


Mr. Chairman: We have in front of us this morning the 
Licence Suspension Appeal Board, represented by the chairman, Mr. 
Donald F. Meyrick, QC, and Janice A. Woods, the secretary to the 
board. 


Do you have any opening statement, either oral or written, 
Mr. Meyrick? 


Mr, Meynick~Mr .«Chairman,) if »l may be permitted just to 
go over matters weil known to the members of the committee very 
briefly, the basis for our existence is found in section 3l of the 
Highway Traffic Act. We are a board statutorily provided for and 
appointed by the Lieutenant Governor in Council. A quorum consists 
of three members. In point of fact, our panel now consists of 10. 
There is a chairman and a vice-chairman who serve on the board for 
various appeals on a rotation basis of eee more than three in 
any given he ies 


Our pes eer wee is shoundAin’rsections 32 and 79. If I -may 
paraphrase and characterize our role, we essentially hear appeals 
from those citizens who have had their licences to drive suspended 
by the registrar of motor vehicles by reason of health conditions. 
It has nothing to do with conduct on the road, any loss of points 
Bt any action, punitive or otherwise, at the provincial court 
-level. These are entirely matters relating to health and ability 
.to drive. People come before us to have the entire matter reviewed. 


A second category would be appeals from the drivers of 
commercial vehicles who have had their licences downgraded or 
suspended, also for health reasons. 


A third area of our concern would be to look into appeals 
brought by those whose licences have been suspended for illicit 
carriage of goods on the highways; persons who carry goods without 
the benefit of a public commercial vehicle licence, as may be 
required by le ae and where it is, for one reason or 
another, deeme inappropriate to continue bringing them before the 
provincial court. They are very rare situations before us, but 
they do occasionally arise. 


A more common fourth area of our involvement is to hear 
appeals under the safety standard program--that is, the garage 
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operators who are licensed to issue safety standard certificates 
to be free of defects for the transfer of ownership and that type 
of thing. In that program is also the licensing of mechanics. If 
the director under the Ministry of Transpottation and 
Communications proposes as a result: of an investigation and so on 
to revoke either the station licence or that of the registrant 
mechanic, those persons may appeal to our board. They comprise a 
significant number of the appeals coming before us. 


That, briefly, is an outline. As I have stated, those 
jurisdictions are found in section 32 and section 79 of the 
Highway Traffic Act. 


Mr. G. I. Miller: What is your case load? What areas 
provide the heaviest work load as far as your job is concerned? 


Mr. Meyrick: I have some figures here that we can 
indicate to you. In the downgrading section--that is, the holders 
of commercial level--last year we had 15 appeals. In the straight 
section 32-- 


Mr. G. I. Miller: Is that the one that is health-related? 


Mr. Meyrick: These are both health-related. Those 
holders of class G, which would allow them to drive an automobile, 
who had their licence suspended, made 69 appeals last year. For 
the downgrading or commercial people, there were 15 appeals. 


Mrs. G. ‘De Millers Just 15 commercial. people? 


Mr. Meyrick: Yes. 


Mr. G. I. Miller: That is not a great number. What 
length of time does it take to deal with that sort of case? Is 
there a time limit set? 


Mr. Meyrick: There is no time limit. We distinguish 
section 79 appeals. They tend to go all day, very often beyond the 
noon hour, so we set only one case per day. For section 32s, the 
health cases, very-often we will hear two or three in one day. 


The time that is required for each appeal varies. There is a 
great increase in the number of people represented by counsel. 
There seems to be an abundance of legal talent available for these 
people, and the time consumed in these matters is in direct 
proportion to the legal participation. 


Mr. Chairman: “Careful now. There, are other solicitors in 
the room. 


Mr... Meyrick: Sly happen tobe one of thesestel Pows; 


Mr. Chairman: You are currying favour with the : 
nonsolicitors in’ the room’ buUE not so’ much with the solicitors now, 


Mr. Meyrick: In answer to the question, without being 
facetious, it varies. But I will say that the interest of our 
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panel of the board--which consists of three medical doctors, a 
chiropractor, a cross-section of the remainder of people who also 
have had a background in the transport industry and just generally 
lay people--in those who are unrepresented is quite remarkable, 

and sometimes they tend perhaps to prolong matters to give every 
benefit that is possible. 


Por20.a.m, 


Mr. G. I. Miller: What I was referring to with respect 

to time was the matter of when they can have their appeal heard. 
It has come to my attention on several occasions that people who 
make a living with their driver's licence have been concerned that 
they have not been dealt with quickly to know where they stand and 
to put the bread on the table, so to speak. This has been a key 
issue and a concern I have had in representing those areas. Are 
they dealt with expeditiously? Are there any regulations that-- 


Mr. Meyrick: I would hope we treat the matter 
expeditiously, although there have been times, with work load and 
availability of parties, witnesses and so on, when the matters 
have been rather prolonged at our level. But I do not think they 
have been unduly prolonged in many cases. 


You should consider that there are two levels of involvement 
requiring time. One is the ministry level, which we have nothing 
to do with. When the matter of downgrading comes to the attention 
of driver control in the ministry, of course, they launch an 
investigation,-which takes time. Sometimes, in advance of an 
appeal, on request, the ministry will take a second look at the 


‘Matter. There may be some application on behalf of. the: driver, and 


it has come to our attention that they will take a poeore look at 
it, which they call a field teview. 


llowing that, there is the waiver process whereby they 
appeal to the ministry for a waiver of their disqualification to 
drive under the regulations. After that is considered, and if the 
waiver is denied, that is the time the appeal is launched with us. 
We respond to that appeal and set a time within 30 days. Our 
scheduling of cases might indicate they would. be heard two months 
after that. We are scheduled in, you see. 


Mr. G. I. Miller: How many days a week is it? 
Mr. Meyrick: We average about one day a week. 
Mr. G. I. Miller: Is there a backlog now on the list of-- 


Mr. Meyrick: We have no unlisted cases. Any appeals 
filed are now scheduled. Our schedule now is into May. 


Mr. G. I. Miller: Does the family doctor--for backup 
information to support the individual--is that given as much 
consideration as the doctor-- 
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Mr. Meyrick: It has great bearing. On the health cases 
it is rather fundamental. Medical reports brought in and 
introduced, with or without the doctor, are very carefully 
considered by our »board and regarded as paramount in the health 
cases. 


Mr, G. 1. Miller: Do you go outside of Toronto toshear 
appeals? 


Mr. Meyrick: No. We are not itinerant. 


MreG. cy Mil ler: Byvexryone.in .Ontanio,.nas ;bo,.come .£0 
Toronto? 


pric Meyrick That’ die ci rven 


Mr. G. Is Miller: In areas where they do not have the 
finances, that makes it difficult from the expense and travelling 
point of view. 


Mr. Meyrick: alt isyditficubt {there gusune doubt sabout 
it. The tradeoff is that taking a panel of the board to a 
particular area in Ontario would probably result in our hearing 
only one appeal on that day at considerable expense. For example, 
we have 22 appeals pending at the moment. I doubt if there is a 
concentration of two or more cases in any area outside of metro 
Toronto. The appeals tend to come in from all corners of the 
province. Very seldom do we have more than one from a particular 
distriét, of. arseaa bimis' a practicaleproblem,; jbutsiiscan ieee , the 
inconvenience:to the appellants. 


Mr. G. I. Miller: Do you have any from northern Ontario 
at the present time? 


Mre nMleyr tcl: al would think so. 


MriitGos TsaMi l berw: Theywwouldaheave ato ccomelallithe» way to 
Toronto? 


Mr. Meyrick:-They would.-The secretary reminds me that, 
as an obvious intention to meet that inconvenience, the 
regulations provide the appellant may submit a written appeal. 
They need not attend. If they engross their position in writing 
and file their medical reports and so on, the board will hear the 
written appeal. 


Mr. GJ olieoMiller: (Do you-have any numbersito,indicate 
how many have been dealt with that way from, say, northern Ontario? 


Mr. Meyrick:  Pacoutd inet (bemspectitceonubhat. | Ibeouid 
only give an estimate. I would say perhaps less than 10 per cent 
of all appeals are written. That is only my guesstimate. 


Mr. Watson: I would like to clarify where you fit in 
concerning the individual who loses his licence. I believe I have 
had a bit of a misconception. 
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Is there not a medical review committee in the Ministry of 
Transportation and Communications that makes the decision as to 
whether a licence is to be downgraded or withdrawn?. 


Mr. Meyrick: If I can avoid answering the question do 
they make the decision, I would agree there is a medical advisory 
committee that we have heard of consistently in these matters. 


As I understand it, the registrar of motor vehicies refers 
health cases to a panel of medical experts and on that panel each 
Specialty is represented. For example, if it is a matter of 
moa Lepticiseizures that is sche iconcern sof the registrar, that 
panel contains two or more neurologists who would be experts in 
epilepsy. They review the cases aid render an opinion to the 
registrar before he takes action. That history of the matter comes 
before us eventually, if there is an appeal. 


Mr.’ Watson: Is that before he takes action? Is the 
person's licence downgraded while that opinion is being sought? 


I thought you were the board that heard those appeals from 
the people in my riding who come in to see me. The numbers you 
gave me and the numbers I have do not add up. If I have had 10 in 
the last year, you have not heard them all, obviously. There has 
been a slow-up, and I think it is in this medical review panel. 


Mr. Meyrick: it couldi bes Weannols account for the 
precise manner in which they handle it. 


We are independent. We-try to divorce ourselves from the 
mechanics of the administration. We-are more concerned with the 
end results and the merits of the decision made. 


As a matter of process and from time to time, the 
evidentiary weight of the opinion rendered by the medical advisory 
committee would come before us. We may agree with it or not. We 
would seldom disagree with it, unless there was contradictory 
medical evidence. 


To come back-to your-reference to numbers, you must remember 
that we are the court of appeal. Several of the 10 constituents 
you speak of may have gone through the waiver process and 
succeeded, or not having succeeded, elected not to appeal. 


Mr. Watson: Let me take a specific issue, diabetes. Does 
that come before you? 


Mr. Meyrick: Yes, if as a consequence the licence has 
been suspended and the driver wishes to appeal. 


Mr. Watson: Do you have any opinions on the diabetes 
issue concerning persons being granted licences? 


Mr. Meyrick: I do not see it as an absolute 
disqualification. Diabetes is an illness which can be controlled. 
It can be stabilized. If it is stabilized, and acceptance and 
compliance by the driver is demonstrated and he has the 
appropriate medical support, there is no reason why the fact he 
has the illness should in itself be a disqualification. 
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The reliance would be on the medical evidence to indicate 
that the illness has been stabilized. 


LOe30 CAeiis 


Mr. Watson: Do you do any negotiating or compromising 
with respect to classes of licence? 


Mr. aMevuicks Ob gavess 


Mr. Watson: I am referring to a person who applies to be 
an A, B, C, D, E, F--whatever categories there are; you know 
better than I do. There are school bus, large and small truck 
drivers and somebody else drives a car or, I suppose, even a 
motorcycles Do, you,.change ithe elass;, for instance, to give, certain 
ones but not others? 


Mr.-Meyrick: Yes, because in the legislation we can set 
aside or modify the decision. I guess I can best answer your 
question by giving an example. 


There could be an appellant before us who held a class A 
licence entitling him to drive pretty heavy trucks--transports. It 
comes before us in various ways. The registrar may see this 
person's triple bypass, or whatever it is, as severe enough not 
only to suspend his A but also to downgrade to a G, which would 
allow him to drive a car ordinarily. They will even suspend his G. 
Sometimes they will take him off the heavy transport but allow him 
to drive a stake truck, which would be a class D. 


An appeal may come before us because the fellow is prevented 
from driving, not Gniy a trumkeburfalsovay car, g0rer Esniay) bela 
situation where they have removed his authority to drive a truck 
but have allowed him to drive an automobile. 


To answer your question, we have had situations in which we 
have ordered the appellant be given back at least his G or, having 
been downgraded, for example, we might direct that he be given a D 
but not be permitted to drive a school bus or a heavy transport. 


Mr. Watson: Perhaps you will be unable to answer this, 
but what is the process with respect to reinstating a person after 
you have made your decision? 


Mr. Meyrick: I am given to understand the mechanics. of 
that are rather rapid. I have observed that usually the ministry's 
representative will be asked that very question, right in the 
hearing room, more times than not. If the fellow is successful and 
can get back his licence, the first thing he will ask is, 'Where 
do we go from here?" I have noticed forms are exchanged, cards are 
given and there is an indication. Usually we are going on to the 
next case, so people cannot occupy too much time, but they are 
asked to communicate with a particular person in the ministry. 
Beyond that, I really do not know. 


Mr. Watson: One complaint I get, and sometimes I guess 
there is good reason--and these are not only medical problems--is 
when a person loses his licence, usually for a criminal or a 
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Highway Traffic Act type of offence, he is told: "Your licence is 
under suspension. You cannot drive home from the courtroom." It is 
taken. They are given it for so many days and then they cannot 
understand why it takes so long to get it reinstated. The argument 
I hear is: "If you can take it away from me immediately, why can't 
you give it back the same way?" I guess we are quick to take them 
away but not to give them back. 


Mr. Meyrick: I am not too sure the analogy applies in 
Our case. You must remember that all appellants who come before us 
have lost their licence. I have to be careful with numbers here, 
buC*?T think it is fair to say that at least some have the benefit 
of the appeal and are entitled to have some reinstatement as a 
consequence of our decision. j 


Subject to the paperwork, I understand it is rather rapid. 
Other than issuing the order--our decision is disseminated as an 
order of a tribunal in the normal way--it is rather rapid. 
However, I really cannot account for the mechanics at the ministry 
to actually get the fellow his licence. 


Mr. Watson: Your decisions are put into effect as 
ordered. Your decisions are not recommendations to the ministry 
that they do this? 


Mr. Meyrick: No. They are immediate. 


Mr. Watson: There is no overruling by anybody in the 
Ministry of your order? 


its. Meyrick: Only=by*aerepedt*of the process. 1+cahnot 
recall, but theoretically the whole process would start again and 
they could call the driver in for a test or to supply a new 
medical evidence and so on. 


Mr. Watson: It may not come before you, but I am 
interested in the degree of handicap a person can have and still 
have a licence to drive. Do those type of cases come before you 
when they are turned down--and I do not know how to express it 
otherwise--because-~they are too handicapped? 


Mr. Meyrick: This gets a bit technical. You would have 

to make reference to subsection 18(5) of the statute. Subsection 
18(5) allows for no appeal to our board for a person who applies 
for a licence who for one reason or another does not get it. There 
is no appeal to.our board. But clause (b) of that same section 
Says that if a person has a licence and for one reason or another, 
such as for failing a test, etc. his licence is reclassified, 
downgraded or suspended, then an appeal lies to our board. 


In answer to your question, if you are an honest applicant 
and for reasons of sight, hearing or any of the senses or 
restriction of limb or body, for one reason or another, you fail 
to pass the test for the licence, in the wisdom of the Legislature 
there is no appeal to this board. 


We have had appellants come before us. There was one hard- 
fought, highly technical case, and it is now in the higher courts, 
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where an appellant who was an applicant for a licence was denied 
for health reasons and appealed to our board. We took the position 
that it was not for us to inquire into the reasons the Legislature 
did not provide an appeal. The fact was that it did not lie with 
us, because that right did not exist; so we denied the appeal, and 
that is now in the higher court. 


Mr. Watson: That leads me to the next obvious question. 
One of the things this committee does in its report is to 
recommend changes to the legislation. Are you suggesting that this 
should be one of the changes to the legislation? 


Mr. Meyrick: All I can do on that is to say that this 
subject has been before us, but it is apparent to our board that 
we do not have jurisdiction, in the legal interpretation and 
constructive interpretation of the statutes, to hear appeals from 
applicants who were denied a licence. 


Mr. Watson: But it seems to me that in terms of fairness 
there is no reason why you should not. What is the difference? If 
somebody appeals to you because of the degree of his eyesight, and 
I assume that is perhaps the type of appeal that might come before 
you, what difference does it make if his eyesight went after he 
had his initial licence or before? 


Mr. Meyrick: I agree that there could be that school of 
thought. 





Mr. Watson: As a board, would you not see yourselves as 
being in a position to have that right of appeal for people 
applying for licences being turned down, again for medical 
reasons? You said earlier that all your decisions were of a 
medical nature rather than of a point suspension nature. 


10:40 a.m. 


Mr. Meyrick: Yes. The downgrading of licences usually 
relates to reasons of health, as does the suspension of the G 
licences. To that degree, i would agree. On these others, I hear 
what you are saying, and I agree there is that school of thought 
and reasoning and it is not free of merit; however, there is an 
opposing position, and I would like to be impartial. 


Mr... Breaugh: Could. you at least give us a little more 


detailed outline about why you decided this was not within your 
jurisdiction? 


Mr. Meyrick: oU,¢et, Into. legalese on thal —- 


Mr. Breaugh: We do not speak it, but we have 
interpreters. 


Mr. Meyrick: We gave a written statement. It is really a 
point of law, a constructive interpretation of the statute. 
Subsection 18(5), literally interpreted, says, “In the case of an 
applicant for a driver's licence, you may issue or not issue." 
Subclause 18(5)(ii) says, "Where the applicant fails to submit to 
or to successfully complete the examinations,'' the ministry "may 
refuse to issue a driver's licence...." 
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However, the condition precedent to that is that he must be 
a first-time applicant: for the driver's licence. That is clearly 
distinguished from the second situation within that very section, 
because clause (b) goes on to say that in the case of a person who 
holds a driver's licence, if for one reason or another the 
ministry or the registrar downgrades it or changes the class, then 
there is an appeai to cur board. 


If that were not, sufficient, if you look. at section 32, 
which outlines our jurisdiction in the matter, if one had thought 
through interpretation of subsection 18(5) that any discretion 
tested with our board, that is sort of eclipsed because it says, 
"Every person aggrieved by a decision of the minister under 


subclause 18(5)(b) (i) or a decision of the registrar under section 
30 may appeal'’ to the board. 


Not only did the Legislature attempt to distinguish the two 
cases, one with an appeal and one without, in the reading of 
section 18 itself, but it also rather put the lid on it when it 
gave us jurisdiction because it said that, statutorily, we may 
only hear appeals from subclause 18(5) (b) (i). 


Mr. Breaugh: Would the revolution start tomorrow if we 
broadened that and said that in any matter they have a right to 
appeal to you? 


Mr. Meyrick: I have no way of knowing the volume of 


applicants refused. We have no body of experience except in this 
particular case. 


Mr. Breaugh: Was that a concern of the board? 


Mrs MeyriékotYesj rit Was sacconcerns The matter came before 
us as an appeal launched, and we immediately faced a motion from the 
ministry that the appeal be quashed for lack of jurisdiction. The w 
hole case surrounded an argument on the motion as to whether it was 
appropriate to quash or to direct that the appeal be heard. We decid 
ed by reason of constructive interpretation of the strictures of the 
statute that we did not have jurisdiction. 


Me Sreavens, in essence, in this particular case you 
were arguing about whether you had any legal right to hear this 
case and you decided that you did not. 


Mr. Meyrick: It was an issue of jurisdiction: Did we 
have the right to hear the case? 


Mr. Breaugh: Am I correct in assuming that this has gone 
Co a higher court? 


Mr. Meyrick: Again, we lose track of it, but I have been 
informed that the matter has been taken to a higher level. 
Frankly, any clarification of the law would be appreciated. 


Mr. Watson: Would you see it as possible to hear appeals 
from cases where an applicant was turned down for medical reasons 
versus a practical type of reason? Some people are turned down for 
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licences because they do not stop at stop signs or they just do 
not know how to drive a car or truck or something of that nature, 
whereas a lot of the medical ones tend to be (inaudible). I know 
about the diabetes issue or the heart condition issue, where most 
of the time they are all right, but you are afraid of that moment 
of weakness when they cannot do it. 


In your opinion, would it be possible to separate those out 
as far as applicants without too much trouble are concerted, or 
would it just create confusion? 


Mr. Meyx Ick #el/ramnot Oo ssurer 1 understand the 
question, but I would just point out that any matters of a 
punitive nature, by reason of the absence of conforming to the 
rules ‘of the road tor “any \traftic laws of Ontaciotor sany 
municipality, are not matters of our concern directly. 


Mr.-Watson: I understand. 


Mr. Meyrick: We do the legal process, but sometimes 
indirectly. For instance, we had a large body of cases where there 
would be no fair description of the illness other than that it was 
alcoholism, where there had been a long series of convictions for 
driving after drinking. The automatic suspensions in place at that 
time seemed not to dissuade the individual and occasionally-- 
indeed, more than occasionally--the registrar would cancel the 
licence on the basis that the alcoholism was in fact a disease 
that brought into question the qualifications to drive. 


However, in the wisdom of the Legislature, some amendments 
were passed to the Highway Traffic Act some while ago. Now there 
is an automatic three-year suspension after the third conviction, 
and the number of appeals in that area has dried up. We took a 
number of months to work through the case load before us, but we 
now anticipate the number of appeals will be greatly diminished. 


We also expect that there may be those who have had the 
three-year automatic suspension who may return to the habit and 
have come to the attention of authorities, and maybe it will be 
back to our board in years ahead. I do not know. 


Mr. Watson: Is there any difference in appeal applicants 
that come before you as to whether they have voluntarily 
surrendered their licence or whether it has been taken away from 
them by the registrar? 


Mr. Meyrick: The voluntary activity of appellants from 
time to time that comes to our attention is admirable. Many 
drivers do not walk in and hand in their licence, but they come in 
and will indicate they have a certain health problem and ask that 
the situation be considered. It is remarkable how many of our 
citizens do bring to the attention of the ministry certain health 
conditions that call into question their ability to drive. They 
are self-reporting complainants, if you wish. 


Mr. Watson: You would hear appeals from them the same as 
you would hear appeals from everyone else? 


bir. Neéyricki Yes. 


Mr. Watson: I happen to have one on my platter right 
now, where the chap was persuaded by the police that he should 
give up his driving privileges. There was no court case or 
anything else. It was just that he did not think he was in good 
enough health to drive and that he should give it up, and he did. 
Now he feels he is well enough to get it back, but the MTC people 
do not think he is well enough. | 


Mr. Meyrick: We do not always know why the ministry has 
investigated a particular case. I draw to your attention that 
medical people are required to report certain things by law under 
the statute. There is a degree of protection under a section that 
provides for confidentiality. For obvious reasons, that type of 
activity would not be revealed to us and made known. 


Very often in the family of events and facts that we have 
reviewed as part of the appeal, the factual background, we are not 
told how the matter originated, and I think for a good reason. 


moss0: gens 


Mr. Watson: In selecting the board members to hear a 


case, is any attempt made to select members who are knowledgeable 
of occasions or with the situation before you? 


Mie Meyuiek "No; 


Mr. Watson: You mentioned the other review board at the 
ministry level where they have chiropractors and so forth, but in 
your scheduling of appeals, is it just a matter of who is. 
available, or do you take into account the general kinds of cases 
you are going to be hearing? 


Moaueyr ick ties: 


Mr. Watson: In other words, if you have a licence that 
is turned down because of a heart bypass, do you have a medical 
man there who is more knowledgeable on hearts? 


Mr. Meyrick: We call on our panel in rotation. ihe 
exception to that arrangement would be exactly the point you 
raised. We have three medical doctors who were appointed on our 
recommendation some while ago because we felt a great need to have 
the benefit of some medical participation on the board. Wherever 
possible, we tend to have at least one of those doctors on the 
medical cases for that very reason. 


On the other hand, where medical expertise has no benefit at 


all, we have other technical people whom we like to have involved 
with section 79, where they review the mechanical work done by a 
Station in relation to issuing safety standard certificates. 


Mr. Watson: So if you were hearing those kinds of cases, 
you would not have a doctor on the board. 


Mr. Meyrick: Not necessarily. There is no 
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disqualification if they come up in rotation, but there would be 
no particular need to have a medical doctor there. 


On downgrading, not only is it a benefit to have a medical 
person there because it is a medical question, but a member of the 
panel who has some familiarity with the transportation industry 
would be of some benefit. 


Mr. Watson: Does the board maintain offices or 
investigative staff? 


Mr. Meyrick: No. It is up to each party to prepare and 
present his own case. 


Mr. Watson: Do you operate out of ministry offices, or 
where do you hold hearings? 


Mr..Meyrick: The board's office is in LuCliff Place, and 
geographicaily we are independent of the ministry or any other 
government body. 


We have, as an adjunct thereto, a hearing room, or a 
courtroom, and we share that with the commissioner of mines. That 
is under the aegis of the Management Board of Cabinet. 


Mr. Watson: Are you satisfied with your mandate? Do you 
think there should be changes in it, or in the number of members 
you are allowed to have on the board, or anything of that nature? 


Mr. Meyrick: It has not always ‘been so. Much has been 
done in the way of changing things, but our difficulty in years 
gone by was that we had members of our board who were appointed 
forever, for the time being, and others who were appointed for 
much shorter periods of time. That has all been changed, on 
recommendation, so that we have not more than four coming off in 
any one year. Thus we have a continuity of knowledge and 
experience so matters can be carried forward. 


There are all sorts of practical situations there because 
lawyers are great in asking for adjournments and if you have 
deferments and retiring members of your vested panel, that has to 
be carefully watched.. 


Mr. Watson: At the moment you do not have any shopping 
list of changes you would like to see made to your board to make 
it operate more efficiently? 


Mrs Meyrick: .Gnsthegpane lings 


Mr. Watson: Or any changes to the regulations under 


which you operate; I guess that is what I am asking. 


MrvoMeyticksiWeyace tunctioninogwe lL.) iheverearest 
change occurred three years ago when we got our own office and 
premises. Prior to that, we were hanging our hats here and there. 
We had great difficulty getting hearing rooms and scheduling our 
cases. That was a horrendous problem, but we are now beyond it. 
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Mr. Chairman: I have two questions. You do not have your 
own medical staff but the ministry does, so there is medical input 
on the way to your board. Does your board give equal weight to the 
appellant's medical evidence from his own physician or specialist 
as it gives to the ministry's? 


I say it in this way because in my experience with the 
Workers’ Compensation Board or Social Assistance Review Board, the 
ministry's or the board's medical evidence is given far greater 
weight than the appellant's. The appellant's is totally 
disregarded at times. I would like you to comment on that. 


Mr. Meyrick: I would respond immediately by saying that 
is a mischaracterization of anything that goes on before our 
board. Very often the medical evidence of the ministry--leaving 
aside the medical advisory committee--usually takes the form of a 
doctor's report in writing. Usually the medical reports supplied 
by the ministry are the very reports obtained by the appellant 
from his own doctor. 


That may confuse you somewhat. We do not know how some of 
these cases start. All we know is the fellow is taken off the road 
by reason of a health condition. We know that when the matter 
comes to the attention of the ministry, it immediately sends out a 
prescribed form to the driver asking him to go to a doctor of his 
own choice to fill it out and give the details of the area of 
concern. That document comes in. In the history of the matters 
that come before us, particularly with medical evidence, that is 
the first evidentiary document we see. 


. it very often happens that all medical reports thereafter 
are by that same doctor or by one of two or three doctors selected 
by the driver himself. 


Mr. Chairman: That seems to be a fairly different type 
of procedure from that of those other boards I referred to. 


Mr. Meyrick: Do not compare us with the WCB because that 
remarkable board is a breed unto itself. 


Mr. Chairman: You have practised law. 


Mr. Meyrick: There are differences, not the least of 
which is, when we make decisions, we give reasons. 


Mr. Breaugh: That sure is different. 


Mr. Meyrick: And we may be appealed from. Our panel 
members are very cognizant of that important function. 


-) a.m. 


Mr. Chairman: Thank you. I would like to inquire about 
the rationale of this downgrading. I can understand the rationale 
of saying to a bus driver, for health reasons, "We want to take 
away your driving privileges" because there are many other people 
on a bus and many lives involved. 
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I am having a little trouble with the rationale of saying, 
"You cannot drive that truck but we are going to let you drive 
that car.'"' If the basic idea is safety on the road--safety of 
others as well as of the driver--I am having trouble saying that 
because one vehicle is a little bigger or heavier, we are going to 
let him drive a smaller one, but with the same health problems, 
the same likelihood of not seeing, passing out, etc., as with a 
larger one. 


It is as if a fellow has proven in one way or another that 
he is not very responsible with firearms: "We are going to 
restrict. you to carrying a <22) We ate not’ going to let youvuse 
shotguns or heavy rifles because you are not good with firearms." 
It seems to me the rationale for the .22 versus the heavy rifle is 
the same as that for the small car versus the heavy vehicle. If he 
is not capable of driving one vehicle, how is he capable of 
driving another? 


Mr. Meyrick: If you are having difficulty with it, abied 
can say is join the crowd, because this is the difficulty. It is a 
heart-rending situation for the driver who is deprived; it is a 
very difficult situation for the board. I guess the simple answer 
would be that it is a question of degree: you have an illness that 
is of too much concern to establish qualifications to drive a 
heavy commercial vehicle but that is not of so much concern that 
you cannot drive a car. 


We are troubled by that, but we only follow your wishes. You 
passed the statute allowing for downgrading in section 18 and the 
regulation as promulgated, which is regulation 46(2), section 9, 
has a great, long list of every health condition you can imagine 
that is regarded as serious, and if you have them you | 
automatically lack the qualifications for certain classes of - 
licence. So when it comes to the board it is a matter of law and 
regulation. 


Superimposed on that, so that there may be some relief--and 
you as members, or your predecessors, debated this in the 
House--you allowed a waiver process to be instituted whereby there 
can be an appeal te. the minister. If that school bus driver, or 
whoever it may be, has been a school bus driver for 46 years, if 
he can demonstrate responsibility and if his particular health 
problem, whether it is a cardiac problem or whatever, has been 
stabilized, sometimes in that mysterious process of studying 
matters he is successful on the waiver and gets back his licence. 


If he does not and if he is still aggrieved, he has the 
right to appeal to our board. We are no less troubled by the 
evaluation of the facts and the medical evidence before us, but it 
is not for us to ask why the Legislature permits a person with a 
given health condition to drive one class of vehicle but not 
another. That is the situation that comes before us. We will 
review it and, drawing on a body of experience, we will know when 
an A is reduced to a D what factors are involved, and if the 
applicant did not receive that benefit, maybe we will review it 
and at least give him a D. 


It is not an easy task. The board appreciates the 


P-15 


difficulty. It is a judgement call based on the medical evidence. 
A lot depends on the impression the appellant makes. Sensible 
people who seem to have health as their first priority and the 
need to drive as their second priority are sometimes successful. 


Mr. Watson: Can I have a supplementary here? Do you have 
any ability to grant a degree to which the licence is used? 


MreweMexrr teks ino. 


Mr. Watson: I have one example in which the man has been 
downgraded. He wants the licence to be able to help his sons 
Oelrver tomatoes in the faliy itis six miles straight down the 
road. That is one of his jobs. He has always delivered tomatoes. 
Two years ago he had a heart attack, but now he is fine. He does 
not want his licence to drive on Highway 401 to Toronto or 
anything of that nature. 


Mr. Meyrick: There is no question that certain appeals 
have come before us where we were satisfied that the health 
conditions just did not allow, in any test of what is prudent or 
reasonable, that driver to be on Highway 401. The same driver 
said: "I promise I will not go beyond the confines of my farm, or 
beyond the neighbouring town. All I need it for is to truck 
machinery from one field to another or to deliver my produce, and 
I promise." 


But a licence is a licence. We cannot authorize a restricted 
licence confining a driver geographically to an area or dictating 
how he should drive or when he should drive. A licence isa 
licence. If we restore that licence, technically he can drive to 
British Columbia.” + 


Mr. Watson: Would you like to have that ability or would 


it be a terrible danger? 


Mr. Meyrick: I have one case where the chap had a farm, 
but he had an illness. He was the only man on the farm, through 
deaths in the family and one thing and another. He just could not 
function without his licence and yet he was terribly ill and would 
have been a danger on the road. If we could have been governed by 
our hearts, we would have given the man a licence hands down. But 
in any reasonable appreciation of public safety he should simply 
not be allowed on the main highway. 


I guess the answer to your question is, yes, thinking with 
Our hearts, but how do you enforce it? What problem’do you pass on 
to your municipality and how often would such drivers, getting the 
Benefit, say." Oh, it wilt not hurt." I~ am- going down to see” Aunt 
Nellie in Toronto"? I do not know. 


Mr. Watson: I have no trouble with the licence to drive 
versus not. It is the one where you can drive a car but you cannot 
take a load of tomatoes into town, even though physically the 
truck has power steering and everything else and really is not any 
more difficult to drive than a car, but you cannot do it. 


Mr. Meyrick: We do it in other ways. If such a case 
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comes before us, knowing we cannot give a restricted licence, you 
Can rest assured our board will go back over the facts and give 
every benefit of the doubt to the driver, because we realize how 
severe the penalty is to someone who, through misfortune, is being 
deprived. 


dis Uae my 


Mr. Chairman: May I just carry on with that? We have 
public commercial vehicle licences. We have had restricted things 
for years whereby carrier A can pick up furniture in Middlesex 
county and deliver it to Toronto but is restricted all over the 
place; he can deliver goods from company A to destination B. 


Would it not be useful to give you the power of restricted 
licences, to say that A can drive a vehicle on township roads only 
within Kent county or within East Oxford township to accommodate 
him, or in the spring or the fall at harvest time? Is it not 
possible to give that? You asked how would it be enforced. The PCV 
fellows have no problems standing around the township roads 
nipping off truckers every so often. I would not think the 
policing, every so often stopping and looking at the conditions on 
a restricted licence, would be that difficult. 


MranMeyricki Mra Chaligman,g 1. do not, know whetherudtra s 
for me to make a comment on that. 


Mr. Chairman: It actually is, because this committee | 
does ask, as Mr. Watson did, for’ all committee chairmen and other 
spokesmen to make suggestions if they think things could be 
expanded, if it would be useful or redundant. 


Mr..Meyrick: dam sure there is.a) pro,and: con on. that 
picture, but I would not be adverse to a study and review of that 
type of situation. All I can say is there have been those 
situations where the board would have reinstated some class of 
driving authority, had we been comfortable in the assurance that 
that driver would not go beyond certain confines or designated 
areas because of the minimal traffic involved, tne minimal traffic 
conditions and the-greatly reduced risk to the public. We could 
not, knowing we would have to give a licence back for all 
purposes, which would include unrestricted travel. 


Mr. Chairman: Thank you. 


Mr. Charlton: On that subject, I do not know whether you 
would know the answer to this or not, but the ministry used to 
issue restricted licences in cases of conviction on impaired 
driving where the licence was a part of a person's livelihood. 
They would sometimes issue a licence that could be used between 8 
a.m. and, 8cp.ms,¢0r) 9. aim.Jande5spem. aor whatever | che,case 
happened to be. Some years ago they stopped doing that. Do you 
know the rationale for their change of procedure? Was it because 
that system was being abused? 


Mr. Meyrick: I do not pretend to be an expert in that 
area. Suspension or restriction on licences as a result of a 
punitive method must be distinguished from those cases where the 
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poor fellow's qualifications to drive, through misfortune and not 
misconduct, are called into question. I postulate that if you keep 
the two distinct, it is easier to see that you can have a 
restricted licence in the area of a punitive attempt to restrict, 
because it is up to the individual to make a conscious change in 
whatever he is doing. 


I understand you are seeking the extension of the principle 
of the analogy with the commercial carriage of goods, Mr. 
Chairman. There you are dealing with physical things and physical 
EOUtCSEe in a,.sort.ofocommerciaigline of things.. Ityvisea tradition 
grown up by the Ontario Highway Transport Board. I do not know if 
that is all going to be changed under new reform legislation. 


Again, how does one make an analogy with the health 
Situation in the case of the poor fellow that has had a triple 
bypass? He is well intentioned. He wants to do what is right, but 
what control has he got over his health condition to prevent a 
failure at a particular precise moment? 


It could be demonstrated that he is compliant, he is 
attentive, he accepts his condition, he submits to the best 
possible medical advice, the best possible drug or other therapy, 
and he does everything that is required of him. Even then, no one 
can predict whether there will not be a recurrence of this 
Situation. It is not a matter of conscious change of attitude or 
something of that nature; it is just an unfortunate health 
condition. The issue is is whether there has been a degree of 
stabilization or recovery such that you could say medically the 
fellow was a good bet.., : . 

— You could partly. meet that and say, "Yes, he has a health 
condition that makes him too dangerous on the main highways, but 
et least we willl cal low) him itoridrive. around::his: farm.) 


I see the merit of that. I have indicated it to the board. 
It has been tempted to reinstate the licence, but having regard to 
the seriousness of the matter and the ability to go on any 
highway, on occasion the board has feit it could not go that far. 


Mr. G. 1. Miller: Does the record show that? Do you look 
back at them? | 


Moree Mer ICeeSENG.. DO.VOU. Mean, im, Coe particular vcase? 


Mr. G. I. Miller: In these various cases, are there 
percentages for those who have had heart attacks or can bear these 
facts out, such as. an accident rate? 


Mar... Meyricke Bear, what out? 


Mr. Genalas Mel bert whe accord. of hear teattackssversus- the 
accidents from them. Are there any percentages on that or on 
health-related accidents? 


Mr. Meyrick: Of ourselves we have made no studies, nor 
do we have any statistics on that. There are all sorts of 
publications available about health-related accidents and so on, 
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but unless they are raised by a particular party in a hearing, we 
would have no better knowledge than any member of this committee 
or another segment of the population. We do not initiate studies 
in that direction. 


Mr. Eichmanis: I would. like a supplementary related to 


this. When you downgrade someone from a class A to a class B, D, 
or whatever,-- 


Mrs Meyrick: Let me make a correction. We do not 


a nn 


downgrade anybody. We review the downgrading professionally. 
Mr. Chairman: You confirm the downgrading. 
Mr. Eichmanis: Okay, I am sorry. 
Mr. Chairman: You are being defensive now. 
he, ME iaie: No, about 20 per cent succeed. 


Mr. Eichmanis: When you make the review and look for 
stabilization of ‘a particular condition; do you then follow ‘that 
up, or does somebody do that, to ensure that a year from now, six 
months from now, or whatever it may be, that condition has 
continued to be stable? 


Mr. Meyrick: Yes. Sometimes we direct the reinstatement 
or the release we grant to the appellant. It may not be exactly 
what he wants; sometimes we compromise. He may want reinstatement 
of -his A, but we giye him back his B. However, very often we will 
condition our decision on monitoring the case with periodic 
medical reports supportive of his ability to continue to drive. 


Mr. Chairman: When you put these conditions on, do you 
do it such that if the monitoring proves successful and he proves 
he is capable, he will get his A in the future, or’ only that he 
will continue to have his D? Do you take the conditions that: far? 


Mr Meyrick eA blowing tfor “the ‘fact“hetdid notysticceed in 
his appeal in that-he did not get back his A;"but he*got “some 
other lesser licence--and by the way, usually that is by a 
dialogue between the parties. We examine his union position, his 
situation with the particular employer and the type of rolling 
stock he is required to handle. We take into consideration whether 
the fellow is going to lose his job as a consequence of having a 
licence or not. Very often we find he will not lose his job, 
providing he can get a lesser class of licence to drive some 
smaller vehicle. That is one question that begs an answer. 


EDe20 ea cm: 


Mr. Chairman: To be more specific, if a man has an A 
licence and he is downgraded to a G, and he comes back to you, and 
you decide to take him back up to a D--a compromise position--do 
you ever put on the type of condition that says, if he is 
monitored over X period of time and everything is successful and 
satisfactory, his A licence will be reinstated at a certain point? 
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Mr. Meyrick: Seldom, except that-- 


Mr. Chairman: But you have that capacity--in other 
words, an automatic upgrading? 


Mr. Meyrick: I would say that any of our decisions by 
their nature legally must be without prejudice to a particular 
appellant driver being able to reapply at any time in the future. 


I think it goes without saying that our decisions are not 
final in the sense that they are for ever, if the driver at some 
future time reapplies for a reclassification on new evidence or 
something of the sort. It goes without much difficulty that our 
orders are not in that sense for ever. They are on the immediate 
issue before us. 


Mr. Chairman: Therefore, it is usual that you would take 
the compromise position up to a D and say, ''He can retain his D as 
long as these conditions continue to be met." In other words, 
conditions subsequent. He holds what he has, rather than 
conditions precedent, where you say, "Here he is, and if these 
certain conditions take place or are retained, he will then move 
ip: 


Mr. 7 Meyrick :, Bear, ing mind that most.of. these 
qualifications listed in 462 are congenital and other types of 
serious health conditions, which by their nature do not improve. 
They do not allow a cure. The most optimistic medical approach is 
that they could be stabilized, but in many cases they will 
deteriorate with advancing age and with time. The best that can be 
expected is the condition will be stabilized, but it is possible. 
that it may even degenerate to an even worse health condition. 
They are not by their nature curable types of illness. 


Mr. Hennessy: I have a gentleman in my riding who was 
suspended for three years. I imagine he had a multitude of 
infractions. He was in the contracting business and tried to get a 
licence whereby he would be permitted to drive during the daytime. 


Mr... Gheirman: «Mickey, codldsyoutgeteanlittle-closer to 
the mike? Hansard is having a little trouble. 


Mr. Hennessy: He went to see the Ministry of 
Transportation and Communications. They told him, no, he was 
suspended for three years and there was nothing much they could do 
about it. Is it possible for an appeal to be made to you people? 


Mr.» Meyrichs) No, 
Mr. Hennessy: Nothing in that respect? 
Mr. Meyrick: No. The suspension is under the provincial 


court, automatic suspension section, for improper driving. The 
section is under the act; we have no jurisdiction. 





Mr. Hennessy: The second one concerns your jurisdiction. 


A person was downgraded and went to see his doctor. 
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According to what he told me, he has been cleared. He stated he 
sent the certificate to Toronto. They will not reinstate him 
because they said they did not get the certificate. 


There is now an argument between them as to whether he sent 
the clearance down or whether. he did not. I have written to your 
board and have not yet received a reply. 


Is it customary for the doctor to send the report down, or 
does the patient pick it up and send it down? 


Mr. Meyrick: First, they do not send it to us. We have 
nothing to do with the administrative process within the ministry. 
We are a tribunal. 





As I commented before, in our function it has come to our 
attention that, initially, when a health case comes to the 
attention of the ministry, they send out a prescribed form to the 
driver asking him to go to his own doctor. 


In your case, I think he did exactly that and the doctor 
filled itvout..Theldoctorm can.dostwo,.things..He, cans eibhersmadl1f 
to the ministxny sow hand sitsback. tothe. patient... You em vagi avons 
on themes because some doctors like to tell the patient one thing 
and write something else. 


Mr. Hennessy: That happens a lot of times. 


Mr. Meyrick: And for abundant reasons. But in the end, 
access to these reports cannot be denied to these appellants. You 
understand that. If that. form got lost, and the ministry people 
said they never received it, I suppose it is solved by simply 
getting another form and getting the doctor-- 


Mr. Hennessy: There seems to be an argument on that 
part. Would you not be responsible for upgrading a person if he is 
at a certain category but wants to get up to another category. 


Mr Meyrick: line eappeal s aayea: 

Mr. Hennessy: Probably it went to your people. That 
seems to be the argument. Maybe nine times out of 10 the doctor 
still has it on his desk. It happens a lot of times that doctors 
do not send out the things. He tells them he has taken care of it. 
Then the first thing you know there is an argument between the two 
of them. 


Mr... Meynicks (lt is even more confounding, thanythat. 
Would you believe you can have contradictory medical reports from 


the same doctor? 
Mr. Chairman: Yes, I believe that. 


Mr. Hennessy: It all depends on what kind of a night he 
had. 


Mr. Meyrick: Sometimes one wonders if they are not 
tailored to the reader. It is a troublesome matter. We cannot say 
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every appellant walks away happy. They do not, but I would think 
that most walk away feeling they have had a good shot at it. The 
matter has been considered, perhaps not to their satisfaction. 


Mr. Breaugh: There are a couple of areas I would like to 
explore with you. I have been intrigued for some time now with the 
way we license drivers. I am not comforted by the thought that 
this morning in Metropolitan Toronto there are 20,000 citizens on 
the roads with vehicles who did not bother to get a licence 
anyway. I am intrigued by the notion that there is one chance in 
5,000 that somebody will stop them and ask them for a licence. 
When you go to the other end of the system where you are, there is 


Beet er precise mechanism at work for defining who can get a 
icence.. 


One of my old bugbears is how simple it is in Ontario to get 
a driver's licence. I have a daughter who could not park to save 
her soul,’ but some fool gave her a driver's licence. My father is 
86 years old. He is probably pretty safe in Napanee where he does 
most of his driving, but when he hits Highway 401, it is a real 
adventure. Do you have some concerns about the way we license 
people in the first place? 


Mr. Méynick: As latnarrow response (relating ‘to ‘our 
jurisdiction, the answer is no, save and except that a plea very 
often is made to the board by appellants to the effect: "You are 
taking my licence away because of the following health condition. 
I can point out five people out there who have complete loss of 
memory, who get in the car and’ start driving and forget where they. 
are going." 


Mx; Breaugh: I have that problem myself. “ 


Mew Meyrick: “And viherevare variations on Che theme. It 
is not uncommon for us to hear appellants say: "You think my case 
is bad. I can give you five others which are 10 times worse. Why 
do you concentrate on me and not go after these five more serious 
other cases?" 


Mr aibreaughs= 1 shave va *problem, *forrexample, “with 
licensing people to drive a motorcycle. The rule really is that if 
you can keep the thing relatively vertical around the pylons, you 
get a licence. I regularly see them going 10 miles an hour around 
the pylons in the parking lot at the Ministry of Transportation 
and Communications inspection station and then going out on the 
street and popping wheelies. There seems to be minimal standards 
Ben obicensing a 1 wonder, if that jisenot,.a better area to 
concentrate on than the system we now use. 


£1230 a.m. 


Mr. Meyrick: It could be. I cannot quarrel with that. I 
tecall a case recently in which they took the A licence from a 
driver but allowed him to keep his M licence for a motorcycle. Of 
course, the A licence was under appeal and not the M licence. It 
Strained our concept of priorities that he would be left to drive 
a motorcycle. 
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Mr. Breaugh: I was intrigued by your comments this 
morning about what a number of us have discussed for some time, 
and that is some kind of a restricted licence. A person could 
drive in a town but must stay off the roads in metropolitan areas. 
It is a concept we do use and one that I think you pointed out 
this morning crosses the minds of a lot of people. 


Here is a person who, under certain restricted 
circumstances, probably could drive all right, but we do not want 
to give him a general driving licence. Do you think it would be 
impractical? The essence of my argument is essentially that once 
we give them a licence, they are virtually on their honour anyway. 


The enforcement of the Highway Traffic Act is a very 
complicated, difficult thing. By and large, 1t) does not work at 
all unless a cop stops the driver. I can drive any kind of vehicle 
out there until some police officer pulls me over. There is 
absolutely nothing that is going to stop me. I can be dead drunk, 
on drugs, incompetent, or physically unable. The whole system does 
not work until a police Officer arrives at my venice. 


Would it not be a reasonable suggestion that where we have 
an older citizen living in a small town, we make it a restricted 
licence? He can drive the vehicle in his community, but he cannot 
operate it on a major highway or outside a certain area? 


We do it with truckers, with bus drivers, and with a lot of 
other people. Could we not implement that kind of thing? Would 
that not resolve some of the problems where you have people who 
really want to use a vehicle in a rather limited way and probably 
could. do so but should not have a general driver's. licence? 


Mr. Meyrick: I would have to say yes but, again, weight 
must be given to the obvious argument against so doing, and that 
is, principally, the problem of enforcement. The honour system has 
worked in some areas. Speaking not as the chairman of the board 
but as an individual within the province, I am a great believer 
that regulations should be passed with great caution, as benefits 
the administrator, but should really be motivated by the needs of 
the public. If the-administrative problems arising from such a 
licence are really the concern, one would have to look to see if 
the public benefit would not outweigh those disadvantages. 


It is not for me to say how the scales tip in that 
Situation. -ALl 1 “Gan say is. it is ‘tempting sto Clook “at the 
situation. You, as members, and the Legislature as a whole are 
doing exciting things. You are passing new legislation for the 
carriage of goods. The Ontario Highway Transport Board is going to 
have a new philosophy, and I know part of that philosophy will 
include looking at licences locally. 


I guess the same points in opposition could rest there. How 
are you going to enforce X number of licences in one area and Y 
number of licences in another area? Or what is your justification 
for the distinction in the numbers of licences, and so on? Of 
course, it depends on the local condition, the traffic, and the 
number of carriers in that locale. These are very difficult things 
to administer, but there is evidence that the province is going to 
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try it in at least one other area. Maybe this could be another 
area where it could be tried. 


Mr. Breaugh: Do you have any comments on something that 
has been tried in other jurisdictions--in fact, it is done here in 
Ontario--marking the licence plate? In some American 
jurisdictions, for example, if you ara convicted of drunken 
driving, you get a special sticker for your plate that identifies 
to the world that this person has at least been convicted of an 
impaired driving offence. In Ontario, the only thing we have that 
is close to this is that we issue special plates for the 
handicapped, essentially for parking purposes, I guess. 


Have you any comments on attempts to do things like that to 
identify drivers who have a particular problem? 


Mr. Chairman: I could comment that yesterday Mr. Breaugh 
quoted the Charter of Rights. I am sure he could answer his own 
question if he would just refer back one day. 


Mr. Watson: There is a lawyer. 


Mr. Breaugh: I do not need a lawyer this morning. I do 
not need lawyers until later on in the day. 


Me. Meyrick: d.see~nossreat said. to the function of the 
board in such a program. 


‘Mr. Breaugh: It really is an extension of the idea that 
you would hear an appeal and put some restrictions on someone's 
» licence, someone's ability to use a car, or identify that person 
as someone who has a particular need or problem. 


Mes Meyrick: If wiser minds,than, ours felt: that. our | 
jurisdiction should be increased to include restrictions, perhaps 
that would be a factor to be considered. 


Mrs Breaugh: Let me go to a couple of ‘other areas that 
are of concern to me. The concept of a motor vehicle inspection 
process is one that I have some great concerns about. I do not 
think the public really understands what all of that is about. In 
my mind it tells you that a vehicle is safe to operate while it is 
still in the garage, but the moment you put it on the road that 
inspection really does not apply. 


Do you run into a lot of problems with approving those 
inspection stations and that kind of licensing? 


Pe oieyr ick] tf tT could put that~in another “context; It 
comes before us when the ministry, through its director of that 
program, proposes to revoke a licence and it is appealed. 


Those licences are twofold. There is a licence on the 
Station, It could be a limited company, and as an adjunct it must 
have one or more licensed mechanics. So yes, our board is greatly 
concerned about the instances that are coming before us in which 
safety standard certificates are improperly issued. 


P-24 


Mr. Breaugh: As one who sat on the committee that began 
this process, I still have the same concerns about it. I think 
what we have done is to convince the public that there is an 
inspection process at work here, and yet the limits on that 
inspection process are not well known. 


I recently had a case where a fellow was selling used cars. 
He was getting them approved and licensed by his bother-in-law or 
somebody in Smiths Falls. We went through the process of how we 
tried to track down where somebody is clearly abusing the system 
and’ dt. is very hard, to nail’ ithem,* because the licence 1s 56 
restrictive, so tight;, that) it Says this, is a safe vehicle white 
it is here, but take it out on the road for 48 hours dnd the 
guarantee that it is a safe vehicle does not apply at all. Simply 
transport a vehicle from one place to another and it is pretty 
tough to convict somebody. 


11:40 a.m. 


Mr. Meyrick: There is a hiatus. For example, there may 
be a complaint or some other reason why the safety branch of the 
ministry receives notice of a vehicle requiring inspection. When 
the ministry people examine the vehicle, it may turn out that 
there has been a time lapse. There has to be a time lapse, if for 
no less than hours, but very often it is several days later when 
they inspect the vehicle. 


As expert mechanics, they must examine that vehicle on one 
day and be prepared to say that back last Wednesday, when the 
safety standards certificate was issued, this condition existed 
and it could not: have occurred -in the time lag. That time lag, the. 
point you raised, is the principal defence most commonly heard in 
every case. "The defect occurred after we issued the certificate." 


Moe Breatghs .ihnat aie right. 


Mr. Meyrick: That is an evidentiary matter. The cases we 
have heard are replete with situations where we have been 
satisfied that the mechanical problem could not have occurred. It 
was not a consequence of an accident or some impact .or something 
of that kind. It was a matter of simply wearing out. Then you get 
into all the normal situations, as lawyers do, about the physical 
condition and ask, “Could it not have happened at the time?" 


Mr. Breaugh: I have great concerns about the process and 
I also have concerns about what is actually being inspected here. 
The truth is, if people want to get a certificate, they can 
probably find a garage where somebody will walk around the car and 
say, 'That is just fine," sign the certificate and away they go. 
Then they can sell the car and the person who buys it is assuming 
it has that little stamp of approval we put on it, which says the 
province of Ontario says this vehicle is safe. 


People assume that car is okay. They do not bother to read 
the fine print and they are not aware of the process. If they buy 
a vehicle from a reputable dealer, they are probably okay, but it 
is an area where there are sometimes not very reputable people and 
there is a fair amount of money to be made. 
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hr Meyrick! ASL indicated before, it is an area that 
can be abused. Our board is concerned about it because of the 
degree of seriousness of the abuse in the cases we hear. 


Mr. Breaugh: How many cases do you hear a year? 
Mr. Meyrick: These are section 79 cases. Last year we 


reported on our form that we heard 78 appeals. That would be about 
oi sittings’. | 





Dieeoneaien: “lnabiisrbainly active. 


Mr. Meyrick: I guess about 20 of those would be section 
7? cases. They ‘are highly characterized by legal participation. It 
is an economic matter. You hit the fellow in the wallet and he 
will mount a full-scale defence. These cases tend to go on and on. 
We have sat as late as eight o'clock at night sometimes. 


Mr. Breaugh: 1 also wanted to get into the whole field 
of driving instruction. A few years ago we went through an 
exercise of whether there should be even more restrictions, 
qualifications, certifications or licensing of driving schools. 
That area is pretty minimal just now. Do you have any comments on 
that? Is it a very active part of your work? 


Mr. Meyrick: We were alerted some considerable time ago 
that there was a possibility of our jurisdiction being increased 
to hear appeals from suspensions of driving instructor licences. 
For one reason or another, that has not.come into, place. Beyond 
that, I do not know. ; . a 


Mr DO pEeaush  esoril Gls inot (a very active area with you. 


Mra Meyrick: It seems it has passed into history. 


Me. Moreauch omit 1s nie 


One thing most members are familiar with is the 
wonderfulness of the Ministry of Transportation and Communications 
computer: what happens when someone who has paid fines has his 
licence suspended, and what happens when drivers' licences are 
downgraded. Aside from the medical evidence you might weigh, there 
seem to be a lot of administrative problems that cause people to 
lose their licence. Do you pick up many of those? 


MrseMeyricksel Loannot recall .a icasge. 


Moy Breaughoevousdo not get .them-atalh? 
Mr. Meyrick: In 10 years' experience I cannot recall, if 
I understand you, such a case. 


Mr. Breaugh: I get a steady flow of people who have been 
notified that their licence has been suspended because they did 
not pay a fine or something. They come in with ample evidence that 
they have paid the fine. To establish that the Ministry of 
Transportation and Communications made an error somewhere is a 
very trying process. Once a mistake has been made in the computer, 
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to cortect\ itis) reallyja fest of your) patience., Youndo notiget 
people who have experienced that? 


Mr. Meyrick: No,/ we have: never had a case, for example, 
where the unfavourable medical report of Mr. A was mistakenly 
applied to Mr. B or where there has been a mixup of medical 
information. I have never had such a case, nor have I ever had a 
case where a safety standards certificate was alleged to be issued 
by a particular station when it was really another one. 


Mr. Breaugh: I have had all of those. I get them ona 
regular basis. 


My. Meyrick 74lts Haernon occurred. 


Mr. Breaugh: As a matter of fact, the last time I went 
to renew my licence they had my licence plate on the wrong car. It 
took only- about an hour to straighten that one out, but it is a 
frustrating process to deal with the ministry. You do not see any 
of that? 


Mr. Meyrick’: No. 


Mr. Breaugh: I wonder how many people actually 
understand this process and know there is a Licence Suspension 
Review Board. How do they find that out? 


Mr. Meyrick: When a decision relating to our area of 
jurisdiction is made by the registrar or the ministry, a caution | 
is contained in the letter, saying, "You may have an appeal.to the 
Licence Suspension Appeal Board." In the cases of drivers whose. 
authority is being revoked and/or suspended, they get a notice of 
our existence. As a matter of fact, largely at my urging, a form 
of appeal is enclosed. 


Mr. Breaugh: So they have an opportunity when. they are 
notified. 


Mr. Meyrick: Beyond that, the general knowledge of the 
population would just be a matter of being informed. 


Mr. Breaugh: Would your board hold that no matter what 
the ministry did with someone's licence the person should always 
have an appeal to you, whether the licence was revoked or denied 
or whatever, that question that we were discussing earlier? 


Mr. Meyrick: I would not think so. There is*a*istandard 
of reasonableness beyond which you should not go. It becomes a 
legal matter. It is always a mystery where you draw that line, but 
up to that point it is administrative. Every administrative matter 
cannot, in practical terms, be regarded as a matter for appeal 
and, indeed, may not directly involve a person's rights. 


Mr Breaughs ‘There is One other “area 1 wanted) Lolexplore 
with you. It is something we find with a number of boards like 
yours. Earlier you mentioned the entrance of the lawyers into a 
situation. We have this little problem where we are anxious that 
people be allowed, encouraged, whatever, to use legal counsel. The 
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problem is that we have a number of agencies set up now which were 
really not meant to be law courts. They were meant to be appeal 
tribunals or whatever where an ordinary citizen can go, state his 
or her arguments and where he or she does not need a lawyer. The 
growing practice, of course, has been to seek legal counsel. We 
wind up with minicourts or whatever. When the minicourt is 
through, then they go to the real court. 


Do you have any comments on that? Should we be encouraging 
Bue Use Ol lawyers inthis kind of a-situation or--and “1 do not 
quite know how we do this--should we be discouraging that process? 


Mr. Meyrick: That is a motherhood issue, but let me try 
to handle it as best I can and as tactfully as I can. 
Mr. Breaugh: Without prejudice. 


Mr. Meyrick: All lawyers are good, good to excellent. 
some are just a little more excellent than others. 


e250 -an. 
Mr. Breaugh: We have heard that about equality, too. 


Mr. Meyrick: I jokingly referred to the expansion of 
time as related to the number of lawyers involved. We are an 
administrative tribunal. The right to drive is a privilege, but it 
is so nearly a right it is indistinguishable to most people. 


. Even if they know in their hearts there is merit in their 
disqualification, people who lose their licence are very aggrieved 
becasue of the tremendous impediment and restriction placed on 
them. In many cases, and I suggest it is the case for most of us 
here, the need for a licence is almost absolute in today's 
society. So these things tend to be very emotional. That degree of 
reaction would prompt them to seek legal counsel. 


The economic impact of loss of a licence has constantly been 
brought before our board with respect to loss of employment, or at 
least diminished salaries. For-example, you must remember that in 
the cases of downgrading, at the work place there are negotiated 
agreements, unions and insurers in place. 


We get a variety of employees who need licences for their 
jobs. Sometimes there is an issue of a subrogated right and there 
are interests other than the driver's. So a very sophisticated 
defence might be mounted with respect to legal talent, expert 
witnesses and so on. That case would be quite remarkable compared, 
Bay, to the average case. 


I do not know what the board should recognize from this. We 
certainly cannot be critical of it, but we know that if an 
employee cannot drive the vehicle in certain circumstances, then 
maybe he goes on disability pension. This would have an economic 
impact on an insurance program and on employers. We recognize. 
these things are all important to various levels, and yet it is 
all mounted in an appeal by an individual. We cannot be critical 
of that and, in fairness, we would have to recognize levels of 
interest. 
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Mr. Breaugh: We are now becoming aware of a problem with 
a lot of agencies such as yours, boards that are basically 
arbitrating somebody's decision. In fairness, no one wants to deny 
anybody's right to hire a lawyer and have a professional represent 
that person. However, the moment we do that it spurs on the other 
side and they want to beef up their legal talent as well. Whereas 
the initial idea was to set up some qiiasi-judical bodies to hear 
such cases, the pattern is pretty clear they are becoming more and 
more judicial in nature. 


Maybe we would be better letting those people go to courts 
directly rather than through some tribunal. It is becoming a bit 
of a problem. 


Mr. Meyrick: I do not think matters before our board 
reach that stage. There is no real disadvantage to an appellant 
who comes before us without a lawyer. On the contrary, I think 
most members of our panel would bend backwards to pursue a matter 
even further if an appellant does not have the benefit of counsel. 


Mr. Breaugh: That seems to be the crux of the problem. 

The difficulty is that a lot of people are going off to tribunals 
for whatever purpose. The tribunal is introduced as a place where 
he can appeal a decision, whatever it might be. When he arrives, 
he soon finds it hinges on a point of law and he does not have a 
lawyer. In many instances, the case is being heard by people who 
are trained in the law; certainly, the ministries have their legal 
staff there, so he is put at a disadvantage. 


What ig happening is people are saying: "I am going to be 
faced with the law in the final event. I had better get myself a 
lawyer.'' There is a recurring problem that what would seem to be 
an expeditious way to deal with these appeals is turning out not 
to be quite so expeditious. It is a difficulty. 


Mr. Meyrick: Formal defences in cases appearing before 
us are increasing. I do not know whether that assists you. I de 
not know precisely why that is occurring. I know we are at a stage 
in history when matters of civil rights and the interests of the 
individual are greatly intensified in certain areas and I know the 
population of lawyers has greatly increased. | 


However, I also know the population of drivers has greatly 
increased and, therefore, the number of revocations and 
suspensions is on the increase and the number of appeals is 
proportionately on the increase. If at present there are 40 out of 


50 cases with lawyers presenting elaborate defences, that would 
equate to four lawyers in five cases 10 years ago. & 


Mr. Breaugh: I do not know why it is, but) the lawyers 
always seem to win even when they lose. 


Mr. Chairman: We have to keep some of them off legal aid 
in some way. 


Mr. Villeneuve: I do not know whether this is in your 
area of jurisdiction. By the way, I have three valid driver's 
licences. I went from A to G to D or whatever it is. I guess it 
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has something to do with blood pressure, but that is a story for 
another day. Is the licensing of mechanics who inspect 
propane-powered vehicles in your jurisdiction? 


Mr. Meyrick: We have no jurisdiction over that. I have 
very little knowledge of the subject, and certainly I have: no 
knowledge by reason of being on this board. 


Mr. Villeneuve: I realize there is some connection with 
the Ministry of Consumer and Commercial Relations and with the 
Ministry of Transportation and Communications. There is a problem 
im the area I represent. If it is not your jurisdiction, that is 
fine. 


Mr. Meyrick: I do not know any more than what I read in 
the newspapers. 


Mr.- Chairman: Are there any other questions? I do not 
think so. Thank you for appearing before us this morning and 
helping us. As with most hearings, you can really read into the 
questions where the concerns are. They seem to fall quickly into a 
pattern of the concerns the members see in their offices, such as 
downgrading and so on. We will be going through this and coming up 
with a report and it will be sent to you. 


Mr. Meyrick: I want to thank you, Mr. Chairman, and the 
members for this opportunity and for your courtesy this morning. 


Mr. Chairman: Not at all. Thank you. We will reconvene 
Ta RS EE ES < a ° . ° 

at two o clock, in camera, to consider our preliminary 

_ recommendations for the report. 


The committee adjourned at 12:01 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON PROCEDURAL AFFAIRS 


Tuesday, February 19, 1985 


The committee met at 10:10 a.m. in room 228. 


AGENCIES, BOARDS AND COMMISSIONS 
(continued) 


ASSESSMENT REVIEW BOARD 
Mr. Chairman: Gentlemen, we have a quorum. 


We have with us today the Assessment Review Board; Mr. 
Bowlby, Mr. Hewson and Mr. Murphy. Perhaps one of you is going to 
be the spokesman. Perhaps Mr. Bowlby. I understand Mr. Murphy is 
to the north and Mr. Hewson to the south. 


Do you have an opening statement of any kind, either written 
or oral? 


Mr. Bowlby: It will be very brief and oral, Mr. Chairman. 
Meme CGogitman: ihatias fine: 


Mr. Bowlby: The Assessment Review Board is, as you know, 
an independent administrative tribunal set up by statute, by the 
Assessment Review Board Act as it stands amended today. We are 
charged with the responsiblity of hearing complaints against 
assessments and other matters, under the Municipal Act and the 
City of Ottawa Act, to achieve equity in assessment on a 
comparison basis under the Assessment Act. 


That is very briefly stating the situation. The complaints 
against assessment are filed with the board, are scheduled and, as 
soon as may be practicable, are heard in the municipalities across 
the province where they arise. We deal with apportionments for tax 
matters, splits of -assessments- under the Municipal Act, complaints 
against taxes for poverty or exemptions that may arise during the 
year, or with demolitions under the Municipal Act. 


We deal with adjustments to increase taxes at the request of 
the municipalities and appeals to adjust redevelopment charges 
under the City of Ottawa Act. That came in about two years ago. 
Those are redevelopment charges where new enterprises are 
undertaken, with certain exemptions. A considerable number of 
those are heard each year, in two sittings specifically. 


That briefly is the outline of the board's work. We have 
some 71 members and for our purposes calculate on the basis of 65 
members being available most of the time. They are scattered 
across the province, region by region, and are available to sit 
anywhere in Ontario. ; 
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Mr. Chairman: Fine, thank you. The members will ask you 
some questions. 


Mr. Breaugh: I appreciate the chance to talk to you for 
a while this morning. One of the major concerns I have is the 
volume that is there. It does not seem to be getting better but 
perhaps it is even getting worse. 


What are you doing to try to address yourself to the problem 
of the number of people who want to get in front of the review 
board? 


Mr. Bowlby: I would say a review of the complaints file. 
in the last five years, made by our staff, has shown we are 
consistent in disposing of approximately 155,000 complaints a 
year. 


The complaints have risen steadily from 55,000 in 1975 to 
83,000 in 1976, when I came to the board, and have increased now 
to approximately 163,000 complaints a year. Of those, the bulk has 
been disposed of. The backlog that appears in the figures has come 
about as a result of several matters having been deferred, not 
scheduled, or hearings not completed pending decisions of higher 
courts, particularly in matters of law affecting the 
interpretation of the Assessment Act. 


The principal example of that is the backlog of some 51,000 
condominium complaints, which have been held up for the past two 
to three years pending the final decisions on the Peel condominium 
matter, which has stopped at the Divisional Court, leave to appeal 
to the Court of Appeal having been refused. The Ministry of 
Revenue has followed that up with a reappraisal of its policy in. 
connection with condominiums as a result of that decision. 


A delay ‘in “the return of the rolls this: year iin 
Ottawa-Carleton, Metropolitan Toronto and Halton and Peel, where 
the bulk of the condominium complaints have been, has been to 
enable the Ministry of Revenue to review its policy and make 
adjustments. That-has been completed; the returns of the rolls are 
complete now. The last day for filing complaints in those regions 
has passed, and we expect to be able to schedule all that 
particular line of outstanding complaints as soon as practicable 
now. 


The others that have been delayed that create the apparent 
backlog have been similar isolated instances. Those are the 
particulars. 


Mr. Breaugh: One of my concerns about this process is 
that it is complicated; it “1s nom easy co understand. It began 
that way and it seems to me it has extrapolated itself into a 
system that is ‘net working at all le rs prindine sto aehalt. 


, I am aware that the board can muster a pretty good argument 
that it tries to deal with the complaints as it gets them, but 
still, a system that generates 160,000 or so reviews a year 
appears to me to be a system that is not functioning. The nature 
of government is complicated these days, but still I cannot think 
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of another agency we have reviewed that has such a high volume, 
and the problems seem to be getting worse instead of better. 


For example, you quoted the condominium problem. When that 
problem began, it began as a difficulty for some individuals who 
thought they were being taxed unfairly. It is turning out to be a 
major problem now for whole municipalities, which are $5 million 
or $6 million in the hole, money they have to find, do not have 
and have to pay back. 


It appears to me that there will be further appeals to those 
decisions in some way. It just seems to me we have got ourselves 
in such a complicated mess here there is ample indication that the 
whole system is coming down around our heads no matter what we 
might do. It seems to get worse instead of better, and I would be 
interested in the board's comments on that set of problems. 


Mr. Bowlby: That is why I mentioned the condominiums 
specifically, Mr. Breaugh; that has been of concern to us. I was 
particularly interested in the figures that showed the annual 
disposition to be consistent within these last four to five years 
with that exception. 


I will ask Mr. Hewson to comment on the particular 
scheduling of that, because he is primarily responsible within our 
organization for the allocation of members and the scheduling of 
particular matters of a complex nature. 


Mr. Hewson: Outside Metro Toronto we are not in arrears 
at all. The trouble is with Metro. I do not know how you would 
treat it. It is almost 40 per cent of our volume throughout the 
province. All the complicated cases are here. 


It seems all the problems and difficulties arise in this 
area because of the big development: Halton-Peel, Durham region, 
within the area of Metro. But outside Metro, in the rest of the 
province, every year, as far as I am aware, we clean up everything 
we have in time, unless there is a complicated matter that is 
adjourned by the solicitors involved. 


As an example, the Ford Motor Co. matter in Windsor is not 
resolved, because the lawyers cannot get together even to set a 
date for when they want it heard. Aside from these special, 
complicated cases outside Metro, they are all being disposed of 
each year. 


20:20 a.m. 


Mr. Breaugh: Are you making an argument that the only 
place in the province with this problem is Metropolitan Toronto 
and the surrounding area? 


Mr. Hewson: The big volume is restricted to the Metro 
area. 1 do not think the number of complaints has increased 
dramatically in the rest of the province, unless there is a 
reassessment. When there is a reassessment, you get a dramatic 
increase for two or three years and then it levels off again. 
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Mr. Breaugh: Let me move to a slightly different aspect 
otis t: 


In a lot of places I have been, people are pretty fed up 
with this whole process and are not very happy with the Assessment 
Review Board either, I might add. I will pick a coupie of examples 
outside Toronto. 


In Niagara Falls I met with a group of very angry people who 
had gone through the process. There had been a move to market 
value assessment. There was great confusion and a lot of 
hostility. None of the people I met with felt they had been 
treated fairly. Frankly, it struck me they did not understand the 
system, either. 


I encountered the same thing in Newcastle, with a different 
group who’had gone through this process and, at the end of it, 
were very bitter they did not get their day in court. They felt 
they had not been treated fairly and things had happened which 
should not have. There were a lot of really bitter feelings 
towards the Ministry of Revenue, the process, the municipality and 
government in general. In other words, it was giving government a 
very bad name. 


I suppose we could go on and on with other examples from 
other localities, but from my experience the process is not a good 
one. It is not working well and my real belief is that, if it did, 
at the end of it all concerned. should feel good: "I- do not agree 
with the vesuliteeebut Penad sy eday.inacourtlmd thadmavchancesto isay 
‘whatever I wanted and lost.'' However, that is not the impression l 
am getting. 


In the Kitchener area, for example, where there was a 
similar kind of thing, people said: "I thought 1 was going to get 
a chance to state my case. I went to a school or a municipal 
building and I was lined up with 300 people. I got in there and 
they changed the rules. I thought it was just an informal thing. Il 
found I was up against the whole Ministry of Revenue. The deck was 
stacked against me-" : 


I would like to hear your comments on how you are trying to 
deal with this, because I am sure you are aware people are unhappy 
out there. : 


Mr. Cureatz: Mr. Breaugh, if I might briefly follow up 
with respect to the general concern. You certainly have pointed 
out areas of problems across the province. Newcastle went through 
a trying time with fair market value assessment, with a number of 
interested groups. The chairman and I indicated the number of 
appeals you just told the committee--was it some 162,000? 


Mr. Bowlby: Approximately. 


Mr. Cureatz: My gut feeling, and Mr. Treleaven's 
feeling, was that it is horrendous. When you have that many 
appeals going through your organization, something is not working 
Rien. 
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I always think in terms of law and court. You have your 
final appeal for one last kick at the can because there is 
something in the meat of the situation that merits appeal. 
However, one would think you would be able to smooth over the 
run-of-the-mill things, with respect to what Mr. Breaugh was 
Sentring in. .0n. 


With all due respect to the assessment people at Whitby, and 
Wally Parnell is one who is running it, I have been frustrated 
because they do not seem to be bouncing along with the general 
situation. 


I suppose this is not your area and maybe we will have to 
make other recommendations, but I should not be getting phone 
calls and complaints. I find the person doing the assessment seems 
to be very narrow-minded, very restrictive. I am a humble lawyer 
from a little village, but when I get my constituents sitting 
across from me and they explain the situation as I see it and with 
reference to what I consider fair property prices across the area, 
Ll tell them point-blank: “That is a fair price. There is nothing i 
Gan -dovabout it.” 


I never lead a constituent down the garden path, as they 
say. I always tell them exactly where they are. I have practised 
law. I always thought it was better to tell people their 
particular situation. There is no use giving them a great song and 
dance and five months later they come back to you mad as heck, or 
as some would aoe mad as hell. 


Notwithstanding that, I really think the committee should 
consider the number of appeals to your board and ask the first 
question, “What is happening at those assessment offices?" 


Are those people taking control over Listening to the 
people's complaints giving enough latitude or do they need a 
greater scope in legislation to allow them to have some variance? 
Take the example of agricultural land that has been rezoned as a 
single lot, although there is one house on 50 acres. The people 
try to appeal, but~-they did not realize they had their assessment 
notice and they pitched it in the garbage. They go back to the 
municipality, which might have some power to say, "Yes, it was 
agricultural and you can have your taxes back," but the 
municipality does not to do it, so they are angry. Quite frankly, 
I do not blame them sometimes. 


I am just running off at the mouth at the moment, but I have 
had some frustratzons. Should I keep going and fill in the time? 
Is that what you are trying to tell me? 


Mr. Breaugh: I think you have some sense now that the 
members are hearing complaints from constituents who are saying, 
"This system does not work." 


Mr. Cureatz: Rights 
Mee Breauch tes 1this nobefiairied ididtnotegetany iday Cain 


court.” That concerns me because we have a board here that is 
established to give them their day in court. 
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I would like to get your perception of whether that pm BG wD 9 
or wrong. If it dssright,siand)d certainly believe it is, I would 
like to hear your point of view on where the system is wrong and 
what we could do to make a better, fairer system. 


Mr. Hewson: If they are not getting their day in court, 
we want to hear about it. You mentioned specifically Niagara Falls 
and Newcastle. We can only judge what is happening by letters of 
complaint we receive. To my knowledge, and I can be corrected, we 
did not get one letter from the Newcastle area or one letter from 
Niagara Falls complaining about the activities of our tribunal. 


Mr. Breaugh: This may be one of the things that is going 
a little askew here. You say your criterion is people who sit down 
and write you a letter. I have to tell you that the LOO or so 
people I met in Newcastle were in no mood to sit down and write 
you a letter. They might dangle you at the end of a rope, but they 
were not about to sit down and write you a warm, heartfelt letter. 
I found the same thing in Niagara Falls. 


These people were thoroughly disgusted at the system, as 
they called it. They had done what they thought they were supposed 
to do. They were unhappy with the results, but they were also 
angry because they felt the system was loaded against them. When 
they got before the board, they felt they did not get a fair 
hearing. The rules were different from what they had anticipated, 
rightly or wrongly. They were not only upset that a decision had 
gone the wrong way; they were mad as hell. 


With all due respect, I do not think it is.reasonable to 
expect these people to sit down and say in a calm, analytical way, 
"T do not think your system was right." They were fed up with 
government, to put it bluntly. They were not about to have any 
more correspondence with you. 


Mr. Hewson: We have certainly heard from some people in 
the past who have been unhappy with the conduct of our members or 
the hearing, but we did not receive any complaints from those 
specific areas. oe 7 


Mr. Breaugh: Your members read the local newspapers. You 
must be aware there are ratepayers’ groups that are getting 
organized now. They are angry and are having meetings all over the 
place. They are giving out T-shirts and they have their own 
stickers and buttons. If they are not writing letters, they are 
doing it in every other way possible. 


Mr. Hewson: Are they angry with us or with the 
assessment system? We do not generate the complaints. They are 
generated by the activities of the assessor, whether such 
activities are good or bad. The volume is there because people are 
not happy with the way they are assessed. It is our duty to see it 
they have been accurately assessed. 


I think a lot of the problem with people is we are bound by 
subsection 65(1) of the Assessment Act. Unless a property can be 
shown to us to be unequally assessed. in relation to similar 
properties in the vicinity, and under the act the onus to do that 
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is on the property owner, we are not allowed to alter the 
assessment. 


Mr. Breaugh: I wonder if this might not be one of the 
problems. I happen to be the critic so I am a little more familiar 
with the process than some people might be. 


You walk into a board of one, two or three people you have 
never met in your life and they tell you, an average home owner, 
you have to provide a professional argument against someone who 
does this for a living, who works with the act every day, who is 
an assessor, who knows how to play the game. You are supposed to 
argue with the assessor on an equal basis. 


I do not think that is a reasonable premise, for starters. 
That is like saying: "You are free to come to court, but we have 
charged you with shooting somebody. On our side we have the entire 
Supreme Court and on your side you can bring in the stickboy for 
the Maple Leafs," and assuming there is going to be a fair 
judgement. I think that is one of the problems. 


tO. 350 acm: 


Mreeoowlbye “Li Demay (il vdieress jaiong that laine jemembers 
are at seminars once a year at the opening of the season--and 
seminars will be starting in a couple of weeks--to deal with these 
matters that arise. Every year the members are instructed, 
advised, guided and assisted to give any complainant a full 
hearing. By and large, most of them get it. 


Occasionally, we come to an adversarial system where the 
assessment branch of the Ministry of Revenue has engaged counsel 
and sometimes that can be overpowering to an individual 
complainant. In that case it usually is not a serious matter on an 
individual basis. The members are aware of that and respond 
accordingly from the instructions we give them to make sure the 
complainant has his hearing and his full day in court. 


He is able to engage counsel if the matter warrants it. We 
do not advise that: We cannot make his case or instruct him how to 
handle it, but our members are repeatedly advised how to handle 
Situations such as that. 


It is awkward when the complainants do not appreciate the 
assessment system and when they have not taken advantage of the 
Open houses to discuss the matter with the assessment branch 
before the hearing. We are charged by the language of the 
Assessment Act to compare similar real properties in the vicinity. 


Mr. Breaugh: Do you make recommendations to the ministry 
about things you see causing problems? 


Mr. Bowlby: Yes, on occasion. 
Mr. Breaugh: Let me give you an example of something I 


Poink is. absolutely atrocious... There is*a practicein the industry 
that has got to the point where they try to make it legitimate by 
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giving it a term; they call it windshielding. People go bananas 
when they find out this means an assessor drove down the street. 
They get particularly angry that somebody is able to drive down 
the street and change the value of their properties on the tax 
rolls. If they do not complain, it stands. If they do complain, 
the assessor probably has two or three months to go away and write 
up something that will stand up in court, 


From the individual's point of view, it is a situation in 
which he cannot win. If he complains about it, he moves another 
notch in the system. He probably will not complain about being 
windshielded. That means somebody drives down the street and says 
one house is worth $10,000 more or another is worth $5,000 more. 
It is a totally untenable way to proceed, but it is a practice 
that» sti lLisoccugs. 


When the defence mechanism clicks in and an appeal is 
lodged, the assessor has time to write out a detailed defence of 
his judgement in language the population does not understand, 
following the lines of an act the public has never read. Any 
professional in any field worth his or her galt can do that. Lr <a 
person tells an engineer to build a bridge in a certain place and 
his first reaction is that it is the wrong place to build it, but 
the person still wants to build there, the engineer will design a 
bridge for that location, no matter what. 


The system has a lot of faults and we have to correct them 
somehow. I do not know whether we should start with your board, 
which is somewhat limited in what it can do. There are problems 
that have to be sorted out. L would like to hear what comments 
members of your board bring to the annual meetings that you report 
to the minister. 


Mr. Bowlby: They bring the very comments you have made, 
Mr. Breaugh. They run into this from time to time and we hear 
about it immediately. They telephone us and let us know in Toronto 
or wherever it may arise as soon as possible. We certainly invite 
those questions at our seminars. 


This is made-known to the Ministry of the Attorney General. 
The assessors are aware of what the situation has created and I 
assume they report it to their commissioners and representatives 
to-have it dealtewith. We are very aware: of it. There 1s not a 
member of our board who has not run into that situation and who 
has not been:alerted as to how to handle it. 


Mr. Breaugh: How do they handle it? 


Mr. Bowlby: They give the taxpayer full opportunity to 
prepare his case further. They can adjourn at that time and 
discuss it with the assessment branch then and there, or they can 
adjourn to a later time within the assignment of that member, who 
may be there for a week or two weeks, to prevent it from going on 
indefinitely. There are several ways along those lines that they 
handle it. I cannot give you a specific outcome of any particular 
one. It comes out when the end result of the list is completed. 
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Mr. “Cureatz: (itaits? too’ bad the board cannot: sendi:a 
signal to the assessment people. I am as frustrated as Mike is. 
Actually, you are limited in what you can do. We appreciate that. 
They appeal to you. 


Back to the letter-writing business. No one is going to 
write you people letters, generally speaking. They do not know who 
ou tace..(YouNaresnottthe stocus sof vattentiion. Its ike writing a 
judge a letter. How many judges get letters? Not very many. I 
advise those constituents who come to me on the way to send a 


letter to the Attorney General. You are not going to get the 
letters. 


It is difficult for us to be telling you how you should make 
your decisions. You just brought to mind’; in response to) Mr. 
Breaugh, about twisting the arm of the various assessment 
departments, saying: ''Look, guys, we have 162,000 cases a year. 
Potsers eebting wuc On hand. This Ws not ca) make-work projecherlt 
it is a make-work project, it is up to the new Premier to decide 
where he is going to spend the money. You guys get the hell back 
to the assessment office and start hammering out this thing." 


That is just an approach, but it is something that crossed 
my mind you could be thinking of doing. Any thoughts on that? 


Mr. Bowlby: At the risk of treading on another ministry, 
I would say the section 63 program, the reassessment at market 
value under section 70 by proclamation or under 65 by request from 
a municipality, has gone a long way to clarifying and clearing up 
these problems. | 


Mr. Hewson referred to the second year of these 
programs--that the equity in asséssment is apparent as soon as the 
second-year program is in effect. I would support the section 63 
program completely, and I have said so in correspondence with the 
former Attorney General. We are very limited in the comments we 
can make. | 


Mr. Breaugh: I have a couple of other areas and then I 
will give others a°“chance to talk to you. 


One of the things that concerns me-is that there is a 
growing practice of involving not lawyers but kinds of advocates 
in the assessment process, sometimes municipal alderpersons and 
sometimes people who are familiar with the act. There is beginning 
to be a little growth industry of people who will do assessment 
appeals for others. 


Initially, I saw this as being a good thing and I probably 
still do. It concerns me somewhat that there is now a eee of 
quasi-lawyers--God forbid we should have such an animal--emerging. 
They know the act and what the board is all about and they know 
how to function there. 


One of the things I have noticed about a number of agencies 
is that when the public arrives at their door, the first step is 
Eo be rather casual,’ and this is’ the»way it» should» be. These are 
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supposed to be quasi-judicial agencies. But the moment an advocate 
appears, lawyer or otherwise, everybody changes gear. Everybody 
gets a little more formal. They decide there are now rules to the 
game and they start changing the rules. 


What I initially thought was a good thing of advocates 
helping people with these assessment appeals now takes another 
turn. It is a little more complicated. They say there is an 
advocate, and whether he is a lawyer or not, there are sets of 
rules and they change the rules about what evidence can be 
presented and what cannot be. Instead of helping the process, it 
turns it and gives it a different twist. 


I would like to hear your comments about that practice and 
how will we categorize them, these advocates or people 
representing citizens sometimes for a fee before your board. 


Mr.-Bowlby: I will ask Mr. Hewson to elaborate and reply 
to that. We have provision for assignment hearings to deal with 
this particular problem. That is where it is used mostly. 


Mr. Hewson: We are getting more and more complicated 
matters before us because of the state of the economy. Large 
corporations that have paid their taxes in the past without even 
looking at the bill now look at it. They are hiring professional 
agents, solicitors, to argue these matters before us. As a result, 
the Ministry of Revenue puts in its lawyers. Instead of the 
people's court, as we are supposed to be, we become almost like a 
court of law with almost strict rules of evidence and procedural 
matters, and that is the way they want it. ; 


Os 40 ara. 


They turn it into an adversarial system. This does not apply 
to what we call regular complaints for residential houses. These 
are shopping centres, hotels, large industries, high-rise 
apartments, etc. That is growing, I agree, because of the system 
and the fact that people are now looking at their taxes. 

Mr. Breaugh:~-Let me just-give you one Pivnewwechdie Coa 
sticks in my craw. I, and I am sure you, have run across a number 
of what I think are really obscene things going on here, such as 
major oil companies in the middle of a major urban centre with 
storage tanks that are classified’as farms. It is absolutely 
ridiculous and the thing holds up. 


This is where I have a little problem. Having read the act 
and understanding this process a little bit, I understand that 
when these people come before you or go to court or whatever, the 
act fe being followed, but it leads to completely nonsensical 
results. | 


In Newcastle a family had a little family farm. 
Circumstances around them have now changed dramatically. What used 
to be the boondocks of Newcastle now happens to be a very popular 
residential area with rather large estates being built on it. They 
have not done anything to their property in 20 years. They have 
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made some minor improvements and so on. Their taxes went up about 
150 per cent. They went through this process. They do not 
understand what happened here at all. 


Basically, my judgement would be that the act was followed 
to the letter and the decision was--how do I say it?--legally 
correct and morally obscene. We are getting a number of situations 
like that. We may be following the letter of the law here, but 
clearly something is wrong. There appears to be not much of a way 
Posrectify -1t. 


Do you make recommendations to the ministry when you hold a 
hearing and you are following the letter of the law and everything 
is being done properly, but the end result is something which is 
clearly wrong? There appears to be no way to rectify that. 


Mr. Bowlby: The answer to that is that the complaint 
arises first. It is first heard. Any decision made by our board is 
certainly noted by the Ministry of Revenue which is responsible 
for the assessment. If.there are any anomalies, inconsistencies or 
obvious errors, I am.quite confident the assessment branch looks 
into those and deals with them in the practical assessment way, in 
its manual situation. There are not too many instances that do 
arise in any one year. 


To take it one step further, an appeal from our decision 
goes to the Ontario Municipal Board and it is a fresh hearing. A 
decision of the Ontario Municipal Board would extend only to the 
‘value, the quantum, of the hearing. They are bound by the 
-application of the law, -the Assessment Act and the case law as it 


may apply. 


If there has been an error in the hearing at that level, 
there is the judicial review process of the Divisional Court. If 
Sacre uislar point Off Law, “at is open’ to all the parties?to stake: it, 
By Way of an application, to the district courts or the Supreme 
Court. That can be a slow process in determining a question of 
law. 


The decisions that have come out are reflected in policy 
changes by the Ministry of Revenue in the assessment branches. We 
learn of those directly as soon as there is a policy change of 
that matter, but it can be a process that extends up to five years 
if it goes as far as the Supreme Court of Canada. 


Most of them do not reach that stage. The larger and 
important ones do. I am unhappy that the Peel condominium case did 
not go further, but that is a matter of learned judges making a 
decision. That would have been my wish. 


In addition, you refer to tank farms in North York, 
specifically. The application of the Assessment Act and the case 
law made those legitimate farms. 


Mr. Breaugh: That is precisely what angers me about this 
process. We are supposed to have a process here whereby when the 
System does not work, there is a way to pick it up. When we have 
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written a set of laws and regulations and we have had appeals and 
we have done all of this, if we are still fouling up after all of 
that, somewhere there is a method of rectifying it. We are at a 
situation now where major oil companies, according to the eyes of 
the law--and what angers me more is that it has been upheld in the 
eyes of the law--are pretending to have farms in North York. 


The rest of the world looks at that and says, ''That is not a 
farm."' Any idiot walking by looks at it and says, ''There is no 
farming going on in there." In the middle of a major city, what we 
have igs a major oil company storing oil products. That is not a 
farm by anybody's definition in the world, but we ran this through 
the whole system and it stood up. 


Am I at a point here where, because a major oil company 
obviously has the financial and legal resources to run at our 
system and to play with the system, it makes the system work for 
it? The little family in Newcastle obviously is not going to go to 
the Supreme Court of Canada with its appeal. They lose. It seems 
to me we have a system here that needs some rather dramatic 
revision. 


Mr. Bowlby: The tank farms in North York were settled 
privately by the oil company and the municipality. 


Mr. Breaugh: Yes. 


Mr. Bowlby: They should have been settled by an 
amendment to the legislation. 


hee Breaugh: Probably. 


Mr. Bowlby: That is the slow process. We cannot’ generate 
it directly. The result of our decisions, the Ontario Municipal 
Board decisions or other decisions from the courts have to show 
the way. 


Mr. Breaugh: Let me just take one more knock at you now. 
Then I will leave you alone for a while. The process there bothers 
me again, first, bécause of its slowness. What concerns me is not 
really that it just takes a while to sort it out but that in the 
process of the slowness we make the problem worse. I want to zero 
in on what the municipalities are expected to do now. Where do 
they come up with this money they are supposed to refund to 
people? Where do they come up with the lost revenue? 


It is the design of modern government that is partly at 
fault here. The municipalities do not control assessment any more; 
the province does. The province says, "Here are your rolis." The 
municipality sends out the old tax bills; the taxpayer pays the 
bills. This is not bad if within the calendar year we can do our 
assessment appeals and find out what all the decisions are. We 
have just screwed up, so to speak, for a year. 


When we extrapolate this for two, three or four years, we 
have a system that is absolutely horrendous. I do not think there 
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is any question about it. There will be municipalities that are 
sitting down with their lawyers saying: "Wait a minute. What can 
we do now that will stop us from having to pay out this money? 
Would I not rather send my legal department to Ottawa or wherever 
eney have to go for a couple of years just to put a stall.on ts 
having to raise this additional revenue or pick up the lost 
revenue we are going to miss next year?" 


Surely that system has some major flaws in it as well. 


Mr. Hewson: I can tell you that some municipalities are 
hiring their own professional tax agents and filing complaints by 
the hundreds and thousands themselves, saying the properties are 
underassessed and they want them raised. 


Mr -ebreaughsiYes: 


Mr.‘ Hewson: Windsor is a prime example. 


Mr. Breaugh: Instead of solving a problem, the system is 
Simply content to create new problems that are going to take even 
longer to resolve. 


Mr. Hewson: I really cannot comment on why this has had 
to happen, but obviously it is happening in more than one city. 


Mir Breaugh: Yes. 


Mee Bowlby; Theregare at’ heast Liemunicipalities of 
stature that have these tax agents, their own assessment agents. 
It started with Windsor and now they are in Ottawa, Sudbury, 
Mississauga and Burlington. Many of them, such as Sarnia and 
London, are on the verge of it. We are in touch with these people 
to give them advice, guidance and assistance on how to appear as a 
party before our board. 


Mig poreaushss Lawilleend withethispl ittle tirade: siaview 
that situation as being absolutely the most obscene one I have 
ever seen any government get into. We have two levels of 
government that aré going to be screwed up for years. We have 
major amounts of money, and at the end of it all the public we are 
Supposed to be serving does not know how much its taxes really 
will be. They will not know for some time. I do not think they are 
going to get any money back for a while. It occurred to me the 
other day that if I were buying a condominium involved in this tax 
dispute, I would say, "Thanks, but no thanks." . 


0750 a.m. 


That would leave an individual who owns one of those 
condominiums with a piece of property of which he does not know 
the value. He does not know how much is owed against it or how 
-much money he will get back. It will clearly be tied up in some 

kind of litigation Ae the forseeable future and might very well 
become about the most useless piece of property he ever sank his 
life savings into since God put up condominiums. 
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It really is immensely frustrating to look at that 
situation. I really cannot see a way out of it. I can see it 
getting worse; I can see it getting more complicated; I canrseé it 
going on for a long time; but I do not see how that is ever going 
to get resolved. 


I will let these gentlemen alone for a while. 


Mr. Mancini: I have several questions that deal 
specifically with the matter of how people defend themselves 
during the appeal process. It is my understanding that the 
individual home owner's appeal is upheld or his taxes are not 
increased if that person can prove that the properties in the 
adjacent area are paying less in tax than his increased taxes 
would be. I guess that is how the decision is arrived at. 


Mr. Hewson: For similar types of property. 


Mr. Bowlby: On comparison with similar real property in 
the vicinity. 


Mr. Mancini: As long as it is similar. Right. Is that 
similarity based on what people are paying at the time, is it 
based on the sale of a home in recent times or is it based on new 
structures in the area as compared to old structures? What is that 
similarity based on? I could see that within one neighbourhood you 
might have to break down the neighbourhood eight or 10 different 
times before you were able to find a similarity. 


Mr. Bowlby: There are several approaches to seeing where 
the equity arises. We must go back into the assessment system in 
Ontario. There are three systems in effect. The closest example is. 
the city of Toronto, fwhich 16 operating tunder "the Gray manual 
based on facts and figures of costing in 1940 and adjusted to 1948 
for the costing of all properties within the city, with certain 
exceptions. 


The municipalities of Muskoka and Parry Sound are at market 
value by proclamation. Those market value figures have been 
updated twice to my knowledge.-The first proclamation at market 
value was in 1974 and the second was in 1978-79. 


With those two extremes, each taxpayer in Muskoka would know 
the relative value of his property compared with that of the 
neighbours in a similar house, a similar district, a similar 
municipality within the municipality of Muskoka or the district of 
Parry Sound. That is the easiest way of achieving an overview of 
the equity within this particular assessment. 


Then you come to the city of Toronto, where properties are 
costed on a manual that is nearly 40 years out of date. Take 
residential property, which is the common example. You get into 
hotels, apartments and commercial buildings in Toronto. They are 
basically assessed on an income basis, not on a costing basis. 
Costing is used as a check. 


I cannot speak specifically to the method of the assessment 
branch, but this is the overview we get from our position in 
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mee -lU2 on these hearings. It is very difficult in: a munrerpality 

where you ate trying to appreciate what it cost in 1940 or 1948 to 
build that particular house. We all know horrible examples of what 
inflation has done to housing in Toronto. 


Windsor is on a manual of about 1950 and London is on market 
value. 


Mr. Mancini: Excuse me, but some of the municipalities 
surrounding Windsor are on market value. 


Mr. Bowlby: Yes. 


Mr. Mancini: A good number of Essex county 
municipalities made that error. They took the government at its 
word and went ahead with market value assessment. 


Mr.’ Bowlby: There is the in-between situation where a 
market value requested by bylaw of the municipality applies 
section 63, where the market value is taken of all properties 
within the several classes designated by the regulation and the 
assessment of the particular property bears a relationship to the 
whole of the assessment of the municipality in proportion to that 
class of property. 


For example, the region of Durham is being reassessed for 
this year's taxation under section 63 for the second time. In the 
1975 base year, the residential proportion was 5.75 per cent of 
the whole of the assessment of the township of Uxbridge in 
particular. I am speaking from personal knowledge on this. The 
1980 base year, as requested by the township, has reduced that 
eesidential factor to 5 per cent. 


So, basically, the assessments stay the same in proportion. 
But again there is difficulty; a weakness within section 63 to be 
equitable, because people sometimes look beyond the particular 
class. Within the residential class it should be the same. 


Mr. Mancini: I would like to go back for just a moment. 
When a new home is~constructed I am told there are 10 or ll 
factors used before the home is actually assessed. 


Mr.. Bowlby: There are many factors. 
Mr. Mancini: I was told there were 10 or 11 factors. 
Mr. Hewson: Are you talking about the city of Windsor? 


Mr. Mancini: No, the city of Windsor would not do the 
assessment, the province of Ontario would do the assessment. 


Mr. Hewson: Yes, but /in»the city of Windsor there are 
several local factors that apparently apply that do not apply in 
Other places. This is one of the difficulties. It is under what is 
@atled) thecoombs. manual, the values, I think, of 1950. 2t.1s the 
only municipality in Ontario that operates this way. 
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Mr. Mancini: I was speaking more specifically of Essex 
COMMEY.. odie 


Mr. Hewson: Is Essex county itself outside of Windsor? I 
do not know how many municipalities have been reassessed under 
section 63. I think most of them are still at the old values, as 
they were in 1969 when the rolls were frozen. 


All the rolls have been frozen unless they have been printed 
market value by proclamation or there has been a reassessment 


under section 63. They are frozen at whatever level they were in 
1969. 


Mr. Mancini: I understand the confusion that might cause 
but the bottom Line to the home owner is that he will pay $800 a 
year, or $1,200 a year, or $1,800 a year. There has to be some 
common base within the municipality for that to be done, whether 
it is 1969, 1973 or 1978. As long as the base is common then there 
is some sense of fairness. 


I want to be specific about the provincial Assessment Act. I 
am told when they go into a new home, for example, they look to 
see if there is brick on the outside, if it is one or two storeys 
or if it has a finished basement. I am told there are appoximately 
1l different factors they look at. 


That leads me to my question about appeals, and how people 
can make a proper defence. We have had several new subdivisions 
sprout up all over the county. When a person builds a new home and 
gets a. tax bill $600 more than his neighbour, there either, has 
been an error or they are not aware of these factors being used. 
Someone's house might have marble on the floor rather than vinyl, 
or someone's house might have a brick exterior rather than some 
type of aluminum. 


I do not think enough of this information is being made 


available to ordinary householders to be able to make a proper 
defence of their own case. 


Mr. Hewson: They can go to the assessment office and get 
that information. 


Mr. Mancini: That is not quite true, sir, because I have 
had correspondence with the Ministry of Revenue. It was only after 
making a lot of demands that people were actually told: "An 
assessor comes to your office and tells you what is being 
assessed. If you do not like it, you can go to the assessment 
office. In my view, notwithstanding the windshielding that Mike 
talked about, I do not think the whole system is open enough. This 


is another problem that is being dumped. 
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Mr. Hewson: It is supposed to be open. If anybody came 
before me and said he was refused this information from the 
assessor I would order the assessor to give it to him because he 
is entitled to it. The assessor has no right not to give people 
this information. | 
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Mr. Mancini: There is one practical problem I am sure 
all of us realize. When people go in to defend themselves against 
an assessment hike, they really do not know their neighbourhoods. 
It is very difficult for them to try to perceive what is inside 
other people's homes and what kind of work has been done. Some 
people are very handy, they are good carpenters, or this or that, 
and they can fix up their homes and make them look in terrific 
shape and end up paying less than another person who has not been 
able to learn that particular skill, and I think there is a great 
deal of unfairness out there. 


I am not blaming you people because I know you have a 
difficult time doing this, but I think more pressure should be put 
on the assessors to try to help educate people when they are 
approached by people who have these concerns. 


The’ other matter I wanted to raise is a specific matter in 
my constituency that I raised in the Legislature four or five 
years ago and it is still unresolved. It has to do with a golf 
course in Anderdon township and-- 


Mr. Hewson: Canard Valley? 


Mr. Mancini: Yes, Canard Valley. I wish I could take you 
people through my county because if I gave you a personal tour of 
Canard Valley and I took you to Gosfield South township and gave 
you a tour of the Kingsville Golf and Curling Club, you would flip 
their assessments around. I am not trying to.say Kingsville should 
pay more, but any reasonable person who saw those two situations 
cannot conclude that the Canard Valley club should be pete more 
than the Bee ga operation is paying. 


The property value is the same. I know realtors in Essex 
county and I know realtors in Anderdon township. They are similar 
_ types of township with a similar type of population. I think the 
industrial base in Anderdon is much more significant, but to 
Suggest that the Canard Valley is comparable in value and worth to 
Kingsville is really stretching it. 


Mr. Hewson: I presided at that hearing last year. 
Mer Mancini: "0h; did you? ‘T°am glad you are here. 


Mr. Hewson: I rolled their assessment back to the 
pre-1969 value. 


I am not aware whether the Ministry of Revenue has appealed 
my decision to the Ontario Municipal Board or not, but I did roll 
their assessment back. It was inequitable. 


. Mr. Mancini: I am glad you agree, but they appealed your 
fuling either to the OMB or to the courts. 


Mr. Hewson: It would have to go to the OMB first, and 
men on a point of law if would go to the courts, but I°did rotl 
it back. 
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Mr. Hewson: I think it was last June or July, some time 
in the summer. 


Mr. G. I. Miller: May I ask a supplementary? 


Mr. Mancini: I do not know if I should allow any 
supplementaries, but since it is for you, Gord, go ahead. 


Mr. G. I. Miller: You mentioned the fact that in 
assessing hotels the income came into consideration. Is that a 
consideration when you are looking at golf course operations, too? 
We had a concern in our area of Haldimand-Norfolk because the golf 
course at Port Rowan was almost unable to operate because of the 
high cost of taxes, the valuation they put on his property, and 
the fact they were not making the income out of the property. They 
were having a very difficult time in staying alive. When you 
mentioned the income of hotels, I wondered if the assessment ve 
based on income. 


Mr. Hewson: With golf courses, the assessment is usually 
based on the value of the land and then the value of the 
buildings, and the land is usually assessed at a fairly low rate 
because of what it is being used for. We get very few complaints 
about the assessment of golf courses because under the act golf 
courses are permitted to make a special arrangement with the 
municipality and pay a lower tax rate, which they have to refund 
if they. sell the property to a developer in later years, but they 
can get a fixed assessment under the Assessment Act. -.. 


Mre, GUery ‘Millerv°ir Ghey 20 the local municipality? 


Mr. Hewson: Yes, sir. They can get an agreement for a 
fixed assessment, and that remains in force just as long as they 
use it) for.a golf coursessror instance, I think all of the golf 
courses around Metro are on a fixed assessment or they would be 
bankrupt with the value of the land they are on. 


Mr. G. I. Mitler: I think that is a similar case to what 
the owner indicated to me. I do not know if he was aware of that 
or not, but I certainly will pass that along to him. Thank you. 


Mr. Hewson: I will get you the section. It is in here 
somewhere. 


Mr. Bowlby: Mr. Chairman, I want to go back to add to my 
answer to Mr. Mancini on the residential taxpayer's opportunity 
for comparisons. These figures have just been given to me this 
morning. Under section 63 of the assessment program, 449 
municipalities have taken advantage of that bylaw at the request 
of the municipality and 143 municipalities have been at full 
market value by proclamation, for a total of 592 municipalities. 


Of the section 63 municipalities, 22 are being repeated this 
year, updating the assessment from a base year of 1975, for 
example, as I mentioned in Uxbridge, to 1980 market value. Those 
are factored, of course, but a taxpayer, particularly a 
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residential taxpayer, would know if his house were assessed at 
$80,000 or $90,000, whether it is a factored assessment under 
section 63 or whether it is a market value assessment under 
section 70 of the Assessment Act. He would know a similar house in 
a similar location in a similar subdivision. He would know within 
a few dollars the comparisons with his neighbours, whether or not 
he has been in the house. There is always a fluctuation of 
finishing and appliances and so on that come from a real estate 
appraiser. 


There are 838 municipalities in Ontario, and nearly three 
quarters have been dealt with in this fashion. That is where we 
are able to help the taxpayer in those municipalities on 
comparisons. They are not always obvious to him, but we can assist 
him in that direction. 


Mr. Hewson: Section 22 deals with agreement for fixed 
assessment for golf courses, Mr. Miller. The owner of the golf 
eourse)and the municipality can negotiate) an agreement. 


Mr. Chairman: May I take a supplementary on that? 

Mire Maticuni ie WOuld like to. finish. 

Mr... Chairman: Fi am, sorey. 

Mr. Mancini: Do you gentlemen know a Mr. Frank Peters? 


Mr. Bowlby: I do not know the name. 


Mr. Hewson: No. 


Mr. Mancini: I may have to send you a letter. I was at 
the Essex County Associated Growers’ annual convention this past 
January and he raised some questions from the floor. He has been 
making appeals regularly for several years. I have some details, 
but I am not exactly sure what the position-- 


Mr. Hewson: Where is he from? 


Mraotiancini 4b, Chinkiat(1seColchester South townships ier 
thought you might be familiar with him since he has been going to 
the assessment board for some time. 


Mr. Bowlby: I have had hearings in Colchester South. I 
have not seen the name yet. 


Mr. Breaugh: With 162,000 appeals it is hard to know 
everybody. 


Mr. Mancini: Once again the member for Oshawa (Mr. 
Breaugh) speaks before I am finished. 


Mr. Peters has become slightly notorious. He has been 
visiting the Soviet Embassy and complaining about his assessment 
for taxes. I thought something of that nature would come to your 
attention. 
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Mr. Hewson: Is he complaining about a community centre? 
Mr. Mancini: He is complaining about his farm. 
Mr. Villeneuve: Does he take his tax rebates? 


Mr. Mancini: It was such a special case that was raised 
from the floor at the meeting I thought something of this nature 
would automatically be known to you, because you were so familiar 
with the golf course situation. ‘ 


Mr. Hewson: We have a gentleman in southwestern Ontario 
who is very unhappy with Revenue. He is threatening to sit outside 
the front of the Legislature. I do not know if he has arrived yet. 


Vial .aems 


Mr. Mancini: I have a couple of questions on some of the 
opportunities for property owners in their appeals, particularly 
in the rural community where lots are sometimes severed and new 
homes are built. 


I continually get complaints from people in those areas that 
their homes are assessed--these are new homes I am talking 
about--at least at what people in the city are paying for new 
homes or more. However, they do not receive some of the services 
such as street lights, sidewalks and in some cases paved roads. 
Police protection and fire protection would probably be the same, 
but sewers and things of that nature, such as water lines or gas 
lines, are not available. : 


I wonder whether you take that into consideration. 


Mr. Hewson: There is no direct relationship. The 
assessor sets the assessment and, based on that assessment, the 
municipal council sets its mill rate and collects its taxes. We 
have no control over the mill rate a municipality sets. 


We have a lot of complaints, especially in cottage areas, 
where some cottagers pay more in taxes than they do for their 
houses in the city and they get absolutely no services. That is 
because the council has set a certain mill rate and that is all 
there 2s Coit. 


Mr. Mancini: These services are not included as part of 
your decision-- 


Mr. Hewson: No, they are not. 

Mr. Mancini: --because they are outside your scope. 

Mr. Hewson: Their quarrel is with the local council. If 
their toads are not being ploughed or something is not being done, 
that is between them and the municipal council. We have no 


jurisdiction over that whatsoever. 


Mr. Chairman: If I could follow up on the subject of 
golf courses, there are at least three kinds, privately-owned, 
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municipally-owned and share-owned golf courses. Is a different 
assessment put on golf land, excluding buildings, depending on the 
three different kinds of ownership? 


Mr. Hewson: If it is municipally-owned, it is exempt. 
Mr. Chairman: That is fine; what if it is share-owned? 


Mr. Hewson: I have not heard of any difference as to 
whether it is share-owned or not, because the value of the land is 
what governs it and it is equated to whatever the lowest rate is 
foc vacant land in the municipality or its vicinity. 


Mr. Chairman: You are saying there should not be a 


difference. An acre of land should not be any different, depending 
on the ownership thereof. 


Mr. Hewson: That is right. It is not the owner; it is 


the use of the Land. 


Mr. Charlton: I have a number of questions I would like 
to ask or a number of issues I would like to deal with. As someone 
who has dealt with members of your board from both sides, as an 
assessor and as a representative of appellants, there are a number 
of things that bother me, not about the way the board is intended 
to operate but about individual board members. 


There are some members of your board who are excellent, who 
understand the act completely and who understand market value very’ 
well. There are also some members who either do not understand the 
act and do not understand market value or who refuse to apply what 
they understand. 


I have no effective way of knowing how that breaks out with 
regard to the whole group. In other words, I do not know whether 
you have 10 per cent, 35 per cent or 65 per cent good or bad 
chairmen. 


Mr. Bowlby: Perhaps I can answer that for a start. There 
are 71 members on the published list. One of the members died last 
summer and five are inactive for many reasons. We are dealing with 
65 members we count on to go out and preside at a hearing. Of 
those, four are accountants, two are engineers, 20 are laymen, 32 
are real estate appraisers and seven are lawyers. 


Seven of our members are bilingual. We can provide bilingual 
court clerks as required, but we have seven bilingual members to 
draw upon. 


They are all part-time members, and we have no control or 
discipline over them such as the Chief Justice of the High Court 
would have over trial judges. 


Mr. Charlton: I understand that. 


Mr. Bowlby: This is of great concern to us. 


To continue, we have some 20 to 22 members, depending on who 
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is taking leave of absence, who can be counted upon to handle 
practically any situation that might arise. Of the remainder, many 
are involved in their own private enterprises and are not always 
available. Basically, we rely on them for the routine matters in 
which we do not expect any problems or difficulties. 


Our registrars advise us of the scheduling and nature of the 
complaints that have been filed. Assessing that, we assign members 
who we think will be able to carry out the hearing most 
satisfactorily. 


In addition to that, Mr. Hewson and I travel the province. 
Apart from our administrative duties in Toronto, we are out in the 
field as much as possible. The last tally was approximately 60 
days each away from Toronto at hearings. Recently, Mr. =f. -G: 
Murphy, the provincial registrar, has been made a member and 
vice-chaitman with specific authority to accommodate the fact that 
Mr. Hewson and I are away as much as we are. We have to be out in 
the field to see what is going on. You have three of the most able 
members of- the board here today. 


Mr. Hennessy: Hear, hear. Stand up and take a bow. 


Mr. Bowlby: The only comment I can add to that is we are 
dealing with 65 individuals. They are all self-made businessmen, 
basically. What is the old expression? You can lead a horse to 
water, but you cannot make it drink. We attempt to tell them to be 
fair, reasonable, and explain their decisions; but as I say, they 
are only human.: : 


Mr. Charlton: If I could continue my discussion, I 
intended to throw out some examples of the kinds of problems I see 
in the hearing process. You are probably. aware of some of then, 
others you may not be. Obviously, I have not talked to the three 
of you before, but they are the kinds of things that should be 
watched with regard to your staying on top of what is happening 
out there. 


I will start-with the discussion in which Mr. Breaugh and 
Mr. Cureatz were involved earlier, which involved the perception 
which persists about whether individual appellants got their. day 
in court and had a fair hearing. From all I have seen in the 
hearing process, my judgement is that when you get a chairman who 
fully understands the act and market value, for the most part 
appellants get a fair hearing. I have seen chairmen who go out of 
their way to help appellants say what it is they are trying to say 
in the proper fashion. | 


A problem arises when you get a chairman who either does not 
understand market value or for some unknown reason is refusing to 
apply it, especially in a section 63 situation. We talked about 
the first year of that section as being the problem: you have a 
group of properties, a large number of appellants, all with the 
same complaint, a bad chairman, and you very quickly develop the 
sense there was no day in court and no fairness in that community. 


1i<20 facn. 
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I can give you some examples of what I have seen happening. 


We had a situation in Stoney Creek the year it went to 
market value under section 63--Satellite City, specifically. 
There were a number of properties around the area lying outside 
the existing Satellite City, but all were within the area that was 
planned as parts of phases 3 and 4, I believe. They were Veterans 
Land Administration lots. Most of them were two-acre lots, 
although a.couple were even larger than that. 


At any rate, in the early 19/70s--1973 and 1974--when the 
plans for Satellite City were being developed, at that stage the 
province itself and the municipality were making rather grandiose 
and ultimately unattainable plans for Satellite City. They were 
predicting in 1975, for example, that by 1985 Satellite City would 
be a city of 100,000 people. It is 1985 now and Satellite City has 
almost reached 10,000 people; it will likely reach about 20,000 by 
the year 2020, and probably in our lifetime we will never see even 
the shadow of 100,000.. 


That kind of talk on the part of both the provincial 
Ministry of Housing and the local municipality created a lot of 
speculation in the 19/73-to-1975 era. In 1979 or 1980--I cannot 
recall exactly which year it was--when they went to section 63, 
all of those sales from late 1974, 1975 and early 1976 were the 
very sales that were taken into account in that section 63 program. 


By 1979 or 1980, when the market value assessments were : 
being done, the whole situation had basically reversed itself. The 
overall market had dropped somewhat, but the bottom had altogether 
fallen out of the market for those kinds of properties that were 
being speculated in. There was a problem in the assessment office, 
obviously, because they were not capable of picking up on that and 
taking account of it. 


The problem I found in the assessment hearing before your 
board was that the chairman in question did not fully understand 
market value and the facts that were being put before him. It is 
the kind of situation that has happened hundreds of times. 
Although I think it probably happened less often in 1984-85 than 

it did in past years, it still happens from time to time. 


What happened in that appeal was that we had the typical old 
sawoff. 


I will step back for just a moment. One of the things that 
happens when a section 63 is being done--I am not sure how much 
you understand this--is that when you have a whole municipality 
being changed in one year, what happens in the assessment office 
is completely different from what happens with an assessor under 
the normal circumstances of ongoing operation. The instructions 
that assessors are given in a section 63 situation are, "Once we 
have returned the roll, you defend those assessments." They know 
that if you change this one it is going to change a whole category 
and it is going to affect the municipality. The assessors are told 
to defend it regardless. 
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That was the situation in which we found ourselves in that 
hearing on the Satellite City properties. The assessors were 
defending without any give at all. We put a fairly good case 
before the board. 


Obviously, the chairman knew enough to understand our case 
was a good one. We ended up with a decision which solic rthe 
difference between what the assessor said the property was worth 
and the amount the appellants claimed. In this case, it was 
$100,000 according to the assessors and $67,000 according to the 
appellants. We ended up with a decision at $80,000. It had no 
relation to market value. It was just a half-way figure that came 
from somewhere and was a decision which opened up the process to 
another round of appeals the following year as well as appeals up 
through the system. 


That is one example of the kind of thing that happens. 
Another example I ran into more recently was a split commercial 
ptoperty on Upper James Street in Hamilton where the property had 
been built as residential. At some time, a small store had been 
built at the front of the house. Originally, it was a barber's 
shop. When the house was built it was in a residential area; that 
section of Upper James Street is now heavily commercial. So there 
is a house with a small commercial enterprise at the front in the 
middle of a commercial area. 


| In the judgement of the assessors--the weight of the 
neighbourhood led them to use a commercial factor on that property 
in a market-value, section 63, situation. In addition to the use. 
of the commercial factor, they also used commercial land values.. 
In using commercial land values it was very clear that in the 
neighbourhood of Upper James Street every residential property 
which had been bought by commercial developers had been demolished 
and’ something else had been built in its place, including the 
properties on both sides of the subject property. 


It was very clear that if one would go to commercial value 
on the land, this house would have no value in the marketplace. We 
ended with an assessment, a market value established on that 
property, that included full commercial value on the land and a 
value on the building which had no commercial value but, from the 
assessment department's perspective, the building had to be 
assessed. 


That is the line they use in spite of the fact that what 
they are adding for the building is in addition to the full market 
value of the property and, on top of that, using the commercial 
eae to factor that market value down to an assessment roll 

igure. 


That appeal proceeded in three successive years. I got 
involved in the second year of the appeal process. In the first 
year, it had gone to your board. The decision was unsatisfactory 
and had been appealed to the, at that time, county court. 1 got 
involved in the board appeal in the second year. That situation 
was not resolved until the third round when the first-year appeal 
was going to the Ontario Municipal Board, the second-year appeal 


P-25 


was going to the county court, and we were dealing with the 
third-round appeal at your board. 


Br230 ans 


The reason I set out the dispute in the example as carefully 
as I could is--I do not know what the rationale of the chairman in 
the first round was. I was not at the hearing. I know what he 
decided. He decided that the property should have a split factor, 
commercial and residential. I think you are all aware that process 
is not very acceptable to most of your people, to the assessment 
division, to the Ministry of Revenue and to the whole concept of 
Market Value, but -thatvis what the chairman decided) in the-.finst 
year. I do not know what his rationale was. 


At the hearing we had in the second year at your board, the 
chairman ended the hearing by saying, "You have both presented 
particulatly good arguments and I do not have a clue what the real 
market value of this property is, but my colleague last year 
allowed a split factor.on this property, so I will allow a split 
factor this year as well." That was the decision we got. It was 
obviously a case where the chairman was-not at all prepared to 
deal with the question of market value. He ran away from it. That 
is a problem that has to be dealt with in the system. 


Going back to the question of a fair hearing and an 
appellant's ability to feel he has had a fair hearing, one of the 
things I have noticed happening relates to the question of 
expertise. Mr. Breaugh mentioned it when he said that as soon as 
an advocate gets involved, the rules change slightly. To some 
extent that is understandable, but I have noticed what can happen. 


As I said, there are a lot of good chairman. When there is a 
good chairman, nine times out of 10 he will go out of his way to 
help an appellant make his market value case if he is having 
difficulty. He may have collected a lot of facts and not know how 
to present them properly. I have seen a number of chairmen go out 
of their way to help an individual with his presentation. 


On the other-hand, I have seen a lot of chairmen who do not 
help at all. I have sat in the audience at a number of appeals, 
where, because I understand market value, I understood what the 
appellant was saying and I understood he had a case, although I 
may not have been clear what the exact specifics of the case were. 
In other words, he had not substantially proved what the market 
value should have been because he did not know how to go about 
doing that. 


It was clear from what he had presented that there was a 
problem in the assessment on his property, but because he did not 
have the proper expertise and all the jargon that goes along with 
market value in which to present his case, he got passed over and 
the assessment was upheld. 


I do not know what authority one of your board members has 
to adjourn a hearing at that point and to say, "There obviously is 
a problem here and I want this problem dealt with in the context 
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of these facts that have been presented."' I do not know what 
authority there is for your board members to do that, but I have 
seen a number of cases where, because of improper presentation, a 
case where there was obviously a problem with the assessment was 
passed over and the assessment was upheld. 


You also mentioned, and I go back to what I mentioned a few 
minutes ago, that in a section 63 situation, the tirst*yeariis.the 
problem year. The second year things settle down substantially. 
That is largely true, but I think we have to look -atwhy -1 bots 
largely true. 


In most municipalities there are a huge number of appeals in 
the first year of a section 63. Some municipalities are very rural 
in nature and have very little in the way of exceptions to the 
rule, so to speak, in regard to the types of property that exist, 
so there are very few problems. Going back to what I said earlier 
about the’ instructions that are given to assessors, when a section 
63 is being implemented and the instruction to the assessor is to 
defend, large numbers of people appeal in the first year, with 
similar types of residential appeals, farm appeals or whatever 
they happen to be, who have not sought the expertise of 
consultants, appraisers, lawyers, advocates or ex-assessors and 
they lose. 


At least 99 per cent of them do not come back the next year. 
There is the odd stubborn one, such as I had on Upper James, who 
will keep appealing until the cows come home, but the vast 
majority who appeal in the first year either win, and therefore do 
not appeal the next year, or they- get clobbered and do not appeal 
again the next year either. 


I think the fact that the second year settles down 
dramatically does not mean all the problems have been resolved. It 
is because of the instruction given to the assessors. I know for a 
fact that has happened in a number of cases. 


I know of one case in Hess Village in Hamilton where there 
were extensive appeals in the year section 63 was implemented. 
They all lost theit appeals because they went individually and did 
not seek expertise. They were stuck with those assessments for 
some four years until some real estate appraiser latched on to 
them and actively solicited appeals for the following year. 


It went back before your board that following year with the 
expertise, and reductions were won in about three quarters of the 
cases in Hess Village. However, in all those cases the same 
assessments had been sustained in a previous hearing before one of 
your board members. That is one of the major lacks I see in the 


system and it is one of the things we have to find a way to deal 
with. 


Mr. Hewson: There is a problem when an individual comes 
before us and says he is overassessed, if, when we ask why, he 


says, "I just know it." What are we supposed to do if he has 
nothing to back it up? 
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MEY UGnerLcon: in aecase Like that, there is’ not-much-a 
chairman can do. 


Mr. Hewson: A lot of them are that way. 


Mr. Charlton: I have seen lots like that and it is 
difficult to say much about the ultimate decision made in that 
Rand of case. If I] had an opportunity to sit down with ‘such an 
appellant and tell him what it is he has to look for and what it 
is he has to prove, then given that some day he has another shot 
at it, he might be more successful. 


I am talking about a case where an appellant has done some 
Pines Tight’ but’ notvall things right «in terms*of the kind of 
information he or she has collected. He has gone out and found 
homes comparable to his own, but he makes the mistake at a hearing 
of talking continually about taxes instead of about assessment. 
Because both homes were in the same municipality and were in 
fairly close proximity in terms of neighbourhood vicinity, the 
chairman should have twigged that there was a serious question as 
to why there was a rather large discrepancy between the home and 
those that were comparable. They made that error because they kept 
talking about taxes instead of assessment. They did not know the 
right jargon or the right way to present the case and got passed 
Over. 


As I said, when somebody goes to an assessment review 
hearing and says, "I think my house is overassessed because my 
taxes are too high," and that is the extent of the case, the 
enairman has little option but™to listen to all the facts 
presented by the assessor and, ultimately, to uphold the 
assessment. 


menaOra.in. 


However, I have seen a lot of cases where people have 
presented part of the case, not enough to conclude absolutely what 
the market value should be, but enough to raise serious doubts 
about the accuracy of the assessments and yet they have been 
passed over. ~ i 


As I say, there are some chairmen who, when they get an 
appellant who presents some of the facts correctly and then gets 
off track, will go out of his way to try to draw him back and 
Start asking questions to draw out the rest of it. There are too 
many cases where that does not happen and where a discrepancy has 
been pointed out that should have been followed up further and is 
not. 


Mr. Hewson: All “I ‘can ‘say is verbally and in ‘writing, 
they have been advised or requested to follow that policy when 
they are dealing with the ordinary ratepayer and to go out of 
their way to assist him. That is all I can Say. 


Mr. Charlton: Some of them do an excellent job at it. 
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Mr. Hewson: Yes, because we are the first tribunal 
people come before, and we are the only assessment tribunal-toxr 
the vast majority and they never go any further. 


Mr. Charlton: That is right. 


Mr. Bowlby: Mr. Charlton, the members are advised and 
encouraged that if they run into a situation at a hearing that 
strikes them as off base, whether or not the taxpayer has any 
knowledge of what the assessment branch is up to, to adjourn for 
further consultation with the assessor, or to adjourn to a fresh 
heating at a later time. He has that power to interrupt and some 
do it--not many--but it is done from time to time. 


1. would..add, it. 1Smaw.GaLLlty .enat eicucr mysels or lin. 
Hewson, or Mr. Murphy on occasion, will cancel a decision made by 
a member because it is obviously against natural justice. If he 
has made a jurisdictional error, we schedule a fresh hearing. We 
do that, not very often, but it happens occasionally. 


Mr. Hewson: We are bound by the rules of natural 
justice, as well as by the statutes. Because of this, if we feel 
we have enough evidence in writing that the member obviously 
denied the complainant what we consider his natural rights or 
natural justice or a fair hearing, we will just scrub that hearing 
and reschedule it before another member. 


Mr. Bowlby: We ask our members not to admit they do not 
know anything. 


Mr.:Hewson: Yes. 
Mr. Breaugh: Are you trying to make them into 
poi hieians? 


Mr. Bowlby: No. I would not go that far. We have to be 
very careful on this and this is the thrust of our seminars. Every 
time they come to the office or raise questions, we review these 
natural justice principles with them. Every member gets a 
complaint sooner of ‘later and they have to be assisted in this 
area. 


Mr. Hewson: In spite of all the rules and regulations 
enacted, it..allyboals: down to the-fact Ehat ithe: ratepayer is 
entitled to a fair hearing. That is what it boils down to. If he 
gets, a fair hearing, then natural justice has been done. 


Mc... Charlton: Wnat 2 was tryang. bo. point. Ouc. in my 
comments is that the system per se is fine, as long as the 
chairman and the member understand the legislation and the market 
value process. There are still a number of chairman who, in my 
opinion, do not understand that, and that precludes a fair 
hearing. 


In a case where an appellant has properly put his case 
together but has no credentials as an appraiser or whatever, in a 
situation such as that, if the chairman does not understand market 
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value, he gives more weight to the so-called expertise in the 
assessment office, in spite of the fact that the assessor may be 
under instructions to defend at all costs, whether he is right, 
wrong, or indifferent. 


Mr. Bowlby: We have reduced the number of our members 
from 96 eight years ago to the 70 of today with that in mind, 


Mr. Hewson: We started off with 440 in 1970. That was 
horrendous because the average member did not even sit a week, so 
he hardly could have developed any expertise. 


Mr. Charlton: There was a report that I believe came out 
of the Ministry of the Attorney General a number of years ago 
about changes in the board's structure, appointment process, 
qualifications and expertise. I cannot recall off the top of my 
head what the name of that report was, but it has been discussed a 
number of’ times here in the Legislature. 


Mr. Hewson: As to whether we should have full-time 
members, as the Ontario Municipal Board does? 


Mr. Charlton: Right. Full-time members with a job 
description, a set of qualifications and so on. 


Mr. Hewson: . Yes: 
Mr. Charlton: Are there any rumblings at all about that? 


Mr. Hewson: I do not know where those reports ave. 
Nothing is ordered and nothing-- 


Mr. Charlton: No. As I say, we have had discussions of 
that in the Legislature on a couple of occasions during the last 
five or six years. 


Mr. is Bowlby: I have seen)none of, that in my eight years. 


Mr. Charlton: The report is more than eight years old, 
but the discussions-of it are not, necessarily. 


Mr. Bowlby: I have seen nothing of that. 


Mr.- Hewson: -1 think one of the difficulties is that our 
members live all over Ontario. The Ontario Municipal Board 
functions out of Toronto. To a point, full-time members who live 
all over the province would not necessarily sit all the time. Why 
pay them a full-time salary when they are not really being 
we lizedionla rubl=timeebasistiyTbis sis a difficulty. 


Mr. Villeneuve: Gentlemen, I appreciate that you are 
dealing with a very difficult science. We are dealing in grey 
areas all the time. Market value and value per se, like beauty, I 
guess, are always in the eye of the beholder. 


What intrigues me is that you were mentioning a while ago 
that you use the income approach on certain city properties. Would 
that be the income approach under existing use or under so-called 
highest and best use? Under what particular criteria would you use 
the income approach to arrive at value? 


Mr. Bowlby: Present use. 


Mr. Villeneuve: Therefore, if for whatever reason a 
couple of bad years had occurred and the property was not being 
used for its highest and best use, it could have a negative value. 
Is that possible? 


Mr. Bowlby: It could have a bearing on the value. Yes. 


Mr. Villeneuve: Therefore, highest and best use in the 
assessment process as you perceive it is not adhered to at that 
particular times 


Mr. Bowlby: That is the concept of the zoning bylaws 
under the Planning Act, not under the Assessment Act. 


Mr. Villeneuve: Market value, in my humble opinion, is 
probably the way all assessment should go because it is the only 
real and true yardstick by which people who purchase properties 
arrive at it. But again, as we go out into the countryside, market 
value is being established right now by many distress sales, 
forced sales. Many would argue it is not a true market value, but 
if indeed property is changing hands at those dollar figures, then 
it has to have a great deal of bearing on market value. 


As we go back to the 1978 base year for those municipalities 
in my area that are on market value assessment, many of the 
appeals that are heard tend to reduce value based on the situation 
today. Can you-comment .on that? I find that very difficult for the 
municipalities that have to live within that realm. . 


Mr. Hewson: It is difficult for everybody. You mention a 
1978 base. It is difficult for people to understand that 
everything is factored back to whatever value is arrived at for 
1978, regardless of what the position is in 1985. But if this is 
the way all the properties are assessed in the municipality--and 
the courts have said it really does not matter how you assess them 
in a municipality as long as all similar properties are assessed 
in the same manner--it is equitable. This is what we are faced 
with. If they are all done in the same way and if they are 
equitable, then there is nothing that can be done to change them 
and it does not really matter what base year is used. 


LieS0Pa.m: 


We look at Toronto in 1940. It does not really matter as we 
could go back to 1822. itis whether all similar propertdes in 
that area are being assessed in the same manner; that is really 
the bottom line. 


Mr. Villeneuve: I guess you would have to agree that as 
you get away from that famous base year it is always more 


difficult to have the appellant perceive he is getting a fair deal 
because of the remoteness of the situation. 


Mr. Hewson: Because of the fluctuating market. 
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Mr. Villeneuve: That is right. I can appreciate how 
difficult it is for those people who chair some of these meetings. 


As you say, you compel them or try to insist that they not admit 
to knowing nothing. 


It goes back to a situation that you have to live by the act 
and you also have to make the appellant accept the fact he is 
being looked at in fairness and in the same fashion as everyone 
else. I can see problems with certain out-of-the-way properties 
but not run-of-the-mill situations. We had a problem situation in 
the city of Cornwall where Domtar had a tremendous reduction in 
assessment to the point where it really upset the cash flow of the 
city for several years. 


These are difficult situations to deal with and I can 
sympathize. I think we could probably go to the three financial 
institutions that had appraisers put different values on different 
properties over a period of time. Some people call it kiting. It 
was supposedly professional people doing the assessment or 
appraisal work. They came up with values and they were accepted as 
lending values. We all know it was not quite the way it was, but 
those are so-called professionals. 


So you are dealing in a grey area at best. I think you are 
doing a pretty good job under many sets of rules and conditions 
across the province. 


Mr. Hewson: You mention the city of Cornwall. We did 
lower the assessments last year on some of the older business 
areas of Cornwall because of economic conditions that altered the 
values. i Cee 


Mr. Villeneuve: We had a fluctuating downward trend. We 
factored back to 1978, when things were economically better than | 
in 1983 and 1984. It did create some havoc with the income of the 
municipality. 


Mr. Hewson: That is right. It was established as far as 
our board was concerned that while it created havoc--that is the 
word you could use=-in some of the downtown areas, we did reduce 
them. 


Mr. Villeneuve: Thank you. 


Mr. Hewson: I think Dufferin was another instance. 
Domtar was another problem mentioned. I believe Domtar was settled 
by minutes of settlement to which the muncipality was a party. 


Mr. Villeneuve: Yes, they were. 


Mr. Hewson: Often we have been accused of making 
horrible reductions to large industries in the municipalities, but 
really what has happened is that all the parties, including the 
municipality, have come to us and said, "We have reached an 
agreement."' So we really did not reduce anything because everbody 
agreed to it. 
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Mr. Villeneuve: As I am sure you are aware, Domtar is 
the biggest employer in that city so it is treated with kid gloves 
as much as possible. 


Mr. Hewson: Oh, yes. 


Mr. Chariton .0n that perhaps el can clear up a acoupLe 
of things you raised. You have touched on part of it. The 
assessments on most large industries, unfortunately, are not in 
any kind of a factual or provable way, based on market value, 
simply because most large industries do not sell as houses do or 
even as small commercial properties do. For the most part, those 
assessments are negotiated in the first instance and then in 
appeal, negotiated again. 


The other thing you raised was about highest and best use. 
The comments you got that for the most part it is current use, is 
correct. In the assessment process the assessor approaches the 
whole question of highest and best use in terms of predominance. 
When you have a property such as the one I described earlier on 
Upper James Street where the whole street, with the exception of a 
handful of properties, has changed from residential to commercial, 
the street is considered commercial. 


In the case of a property such as this, they tacked a small 
commercial enterprise on the front of the house although the use 
is still predominantly residential. The judgement was made to go 
to highest and best use, which was commercial value. You do get to 
a stage where they stop looking at current use and start looking 
at predominant value in the community. obi 


Mr. Hennessy: I have one question. A while back I 
interceded on behalf of a group of residents in the Waverley Park 
Towers in Thunder Bay. They felt they were unjustly assessed in 
regard to their condominiums, which went up a little high. They 
seemed to object very strongly. I have written to you people. 


I wonder if you would be kind enough to look into it again 
and get back a letter to me at my office so I can at least notify 
them I received cofrespondence from you. I would like to know if 
there are any steps they could take in that regard. There are not 
many condominiums in Thunder Bay. There may be three at the most. 
They were assessed quite highly and objected. I wrote to you 
people and got an answer back, but I forget when. Since you are 
here I would like you to look into the matter. I will leave you my 
card and perhaps you could drop me a line. 


Mr. Hewson: Certainly. I would be glad to. 


Mr. Hennessy: I do not have a card here. It is room 317. 


Mr. Hewson: Because of that recent Supreme Court 
decision, all condominiums in Ontario have been reassessed. I do 
not know whether in this case it has been down or up. 


Mr. Hennessy: They have been put up. If they were down, 
you would not hear ‘a word. 
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Mr. Hewson: You are right. 


Mr. Hennessy: I wonder if you would be kind enough to 
look into it, in addition to the question I asked today, and reply 
to me. Thank you very much. 


Mr. Bowlby: I would like to make three comments on the 
speakers who raised points. 


Mr. Villeneuve, on section 63 assessments: when a 
municipality first requests it be at market value factored by 
bylaw, or even by proclamation, we have knowledge of this and the 
matter is scheduled to be heard. We select the best member 
available who can sit as long as possible in that municipality to 
give consistency of approach and decision, if possible, on the 
evidence brought to him. Members have spent six weeks or longer. 
We had one who sat six months in Sault Ste Marie last year, to get 
consistency, which is necessary to achieve a sense of fair play, 
mrenot necessarily satisfaction. 


Mr. Hewson and I have sat in municipalities for several 


weeks at a time to make sure it is done the same way. We cannot 
afford to be there all the necessary time. 


With regard to Mr. Charlton's question about the ministry's 
settlement, certainly on larger properties such as industrial, 
commercial, and so on, the figures are astronomical. We have no 
problem with that, but members are often presented with minutes of 
settlement on smaller matters, which are just as important to the 
tesidential taxpayer. In those cases we have members who are. very 
careful to examine those minutes before ‘accepting them. In fact, 
that turns up quite often in the residential and smaller 
commercial properties. We cannot avoid the adversarial system 
brought on by the Ministry of Revenue particularly. They would 
like to select what they want to deal with. 


To comment on the condominiums, of the 170,000 units in 
Ontario, I would assume the whole of the province has been looked 
at in the light of the recent decision, Appeal Condominium 57. Of 
those assessments I have seen in Metropolitan Toronto, some have 
gone up and some have gone down compared with other years. 
However, they are back on the basis of the Gray manual in 
FRoronlLo, and costing which can go back to 40 or 45 years is pretty 
hard to face in today's reality, with the market what it is. They 
are factored on market value, and you get ratios of assessment to 
market value throughout these municipalities that are still on the 
old manuals. 


Mr. Chairman: Thank you. We will adjourn until two 
o'clock. Some members have a few more questions. 


The committee recessed at 12 noon. 
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AGENCIES, BOARDS AND COMMISSIONS 
(continued) 


ASSESSMENT REVIEW BOARD 
Mr. Chairman: We will begin. 


News GeurreeMi lier iMr.eCharrmany tor clarifications are 
farming woodlots automatically taken off the assessment or does 
one have to request it? 


Mr. Hewson: Mr. Chairman, it should be automatic. We 
have never had occasion to deal with them, as I recall. 


MemeGen |. Millers Youshave snever= hadi occasion=asefarias 
the review committee is concerned. 


Mr. Hewson: I never have personally. 


Mr. G. I. Miller: You have never had anyone come before 
you with regard to the assessment of 50-acre individual woodlots. 


Mr. Hewson: We have had lots of complaints from people 
who had tree farms who said they were farming; those are not - 
considered farms. 


MiveG ws Minbler-e Areltaree arms not: considered: farms? 


Mr. Hewson: The courts have said they are not farms. 
That is all I can recall regarding woodlots or trees. 


Mr. Bowlby: Mr. Chairman, any I have run across have 
automatically been~allowed for-in the assessment according to the 
provision of percentage in the section of the act. 


Mr. Villeneuve: I do not believe the farmer or the land 
owner is aware of that until he appeals. 


Mr. Bowlby: He may not be. 
Mr. Villeneuve: That is.the problem. 
Mr. G. I. Miller: I wondered if you had to deal with it. 


I suppose wetlands could be another issue as far as 
assessment is concerned. Have you had any experience with that? 


Mr. Hewson: Do you mean floodlands, flood plains? 
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Mr. G. 1. Miller: I mean wetlands or floodlands or marsh 
lands. 


Mr. Hewson: They get a lower rate because they are not 
really usable for anything. They are at about the lowest rate you 
Can) eur 


Mr. Watson: Be caretul, 


Mr. Hewson: As far as assessment is concerned, they are 
not farmable. 


Mr. Watson: Why are they classified residential and why 
do they carry a higher assessment than farm land? 


Mr. Hewson: It is all classed residential, but it should 
have the lowest rate. 


Mr. Watson: Would you mind looking into that? That is a 
point I want to get at. I come from Dover township where you can 
either grow bulrushes or you can drain it, pump it and have farm 
land. If you leave it in bulrushes, you now pay more taxes than if 
you farm it, because of the rebate on the land. You do not get a 
rebate for marsh land. Do you have the authority to change the 
classification these people have? 


Mr. Hewson: If it comes before us. 


Mr. Watson: You have. not had any marsh land that people 
wanted to justify as farm land because they were farming it. .- 


Mr. Hewson: I personally do not recall the term 
"“wetland.'' We have had lots of flood plain land where a 
conservation authority has said, "It is flood plain land and you 
cannot build on it.'' Naturally, it is not worth as much money as 
land you can build on. However, wetlands, if they are an integral 
part of a farm, have always been considered part of that farming 
Operation, whether farmed or not. 


Mr.. Watsons Lttis sa very-—dicey subject: I think jt ts at 
a level before it gets to you, but within the past year it has 
become a real problem and I suspect it is going to get to you 
within the next year if somebody does not back down. 


Mr. Hewson: Fine. 


Mr. Watson: These people are now paying more. If there 
is a public purpose in maintaining the wetlands for bird > 
sanctuaries or flyaway sanctuaries or whatever, I think we need 
some adjustment on it. 


int Kent county. ain wveiparts-of Chel worl detG..5 ott tie 
different because we have a choice. A lot of wetlands are wetlands 
and they are going to continue to be; you cannot do anything else 
with them. However, in Kent county we have something like 30,000 
acres that would be growing bulrushes if it were not for the 
pumps. It is just a matter of moving over to the next road and 
pumping it out and farming it. We are going to have a lot of these 
wetlands broken up for farming if this taxation issue continues. 
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Mr. Bowlby: Is the answer to that through flood control? 


Maw Watsoncesttenasanothingr co. doawith \filoods(atauadle ait 
has to do with the assessment on wetlands. Floodlands have nothing 
to do with this. I understand the problems of the low land and 
flooding, but this is simply land that is naturally below lake 
level. 


Mr. Bowlby: I have had the question of floodlands and I 
have had the question of wetlands affecting the value of lands 
within a farm and adjustments have been made from time to time, 
but with the situation you comment on, Kent county is a submerged 
county in spots. 


Mr. Watson: Yes, it is. Some people are amazed that our 
land, some of the best land in Canada, is below lake level. That 
is why it is so good, and it has to be pumped. 


We had the drainage people here last week, and there were 
all kinds of schemes for pumping it and so forth, but it is the 
area where they do not pump where people are now suffering. I 
understand it is a problem because the assessment people have 
assessed this land at the residential rate, which in terms of a 
rural area is the highest rate you could have. Is there no such 
classification as a marsh land assessment? 


MruechHewson: Notvthat«<1 amyaware of. 
Mus. Watson: St geveither a farm or residential? 


Mr. Hewson: Yes. The famous marsh lands of the Bradford 
area, which have been before us and the courts for years, are all 
classed asiitatuse.all thesBradfotdsmarsh. 


Mr. Watson: What about the part of the Bradford marsh 
that was not drained and could be drained? What are you going to 
do with that? 


Mr. Hewson: Again, it depends on whether it is 
considered an integral part of-a farm. If it is, it is 
automatically part of that farm, whether they are using it or not. 


Mr. Watson: With the ones I am talking about some of the 
farms have several hundred acres, and they may have 100 acres on 
one side of the road that is pumped and they are farming it, and 
essentially they pay the same taxes, but they do not get their 60 
per cent rebate on the marsh land, and they do on the farm land. 


Mr. Hewson: Right. The problem arises-- 
Mr. Watson: They never used to. The adjustment came when 
the assessment people apparently changed the assessment on all 


this marshland: 


Mr. Bowling: It has not come up to our board in that 
context to my knowledge, and we watch this carefully. 


Mr. Hewson: When something new such as this comes along, 
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the Ministry of Revenue determines the policy, and then when it is 
challenged it comes before us for consideration as to whether we 
agree with the Revenue policy or not. 


Mr. Watson: Eventually, if Revenue does not change its 
policy, it is going to work its way up. I have that feeling. What 
I want to know is what you can do about it. I guess that is not a 
fair question because I would be asking for a decision before you 
heard the facts. But what are your options? Can you say you are 
going to consider this as farm land rather than residential land? 
Is that a possible decision you could give? 


Mr. Hewson: We would have to wait to hear the arguments 
and hear what people are asking for. 


Mr. Watson: But you have the power to change the 
classification? 


Mr. Hewson: We can change the classification and we can 
change the assessment. Under section 48 of the Assessment Act, we 
step into the shoes of the assessor when we review the assessment. 
We have the authority to alter an assessment and we have the 
authority to change anything he has done. 


2220 p.m. 
Mr. Watson: We have not been able to get changes. It 
seems to me the assessor goes out there and says, "This is not 


farm land, Sand the onty™=category lert*to puteic in ws ‘ 
residential, which seems to be the residual. I do not know whether 
that is a fair statement or not, but -in a rural township it 
happens to be the highest assessed land in the township and here 
you have this fellow who is maintaining 200 or 300 acres of 
bulrushes who finds himself having it called residential, which is 
just as wrong. The assessment people say, "It is not farm." I 
apree it’ rs°not “farm, but*it™ is’ certainty merea’farm than’ reeis 
residential. There does not seem to be a classification for it. 


Mr. Hewson: Yes, but the policy that is set by any 
assessment office is merely policy. It is merely a guide; it is 
not written in stone. We can review the local policy and we 
determine whether we agree with it or not. 


As I say, our policy is not derived from the Assessment Act. 
It is a policy that is determined by the assessment commissioner, 
or Oshawa or somebody, and it is a guide for assessors to follow, 
but they do not have to follow it blindly and they should not. 
They are supposed to use common sense. We review what they have 
done and determine whether we agree with it or not. 


Mr. G. I. Miller: You were saying that you have the 
right to change the valuations? 


Mr. Hewson: Oh, yes. 


Mrs Ge (Ts Millers and? 4 t* fs" through thirst board. 
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Mr. Hewson: This board has to certify the roll for every 
municipality in Ontario. Our regional registrars do that after we 
have made our decisions and the rolls are altered in accordance 
with our decisions. 


Mr. G. I. Miller: Getting back to our woodlots, are they 
assessed on the same basis as any other agricultural land? 


Mr. Hewson: I really do not know. 
Mr. Bowlby: I cannot answer that. 


MoweGee 18 Mi TlersoMy. concern, :andathe>concern, that. has 
been expressed to me, is that if you have a 50-acre woodlot, you 
do not get any return unless you work that woodlot, or if it is in 
the growing stage, the return on it is not all that great. 
Consequently, they are selling lots out of many of our woodlots to 
build houses, and I think they are doing so at a time when it is a 
disadvantage to all of us in Ontario because we are using those 
woodlots more and more for alternative heating purposes. 


I see a tremendous amount of wood going up and down southern 
Ontario on a daily basis by the tractor-trailorload and by the 
truckload. They should be encouraged to reforest and restock them. 
They are a renewable resource, one that would be exceptionally 
good for all of us. Maybe some consideration should be given, as 
far as assessment and taxes are concerned, to encouraging them to 
leave them in woodlots rather than develop them or overwork them. 


You say you have never been approached by psec that cyou 
have not had many concerns expressed. 


Mr. Bowlby: Not to my knowledge. 


MrawHewSsoneeijeam mot ssaying it: has «mot come up,) but I 
personally have never heard of it coming before us. 


Mr. G. I. Miller: I would like to leave that with you 
because I think there is some pressure out. there. As I say, maybe 
you can take a closer look at that for the future. For many years 
when energy was cheap the woodlots were a forgotten thing; they 
lay dormant during the 1940s, 1950s and 1960s. But they certainly 
are not dormant now. They are providing a lot of work, and for 
future generations I think it is up to us as legislators to 
protect them so they will continue to supply a need. 


Mr. Hewson: I do believe it is spelled out in the 
Assessment Act concerning woodlots, is it not? 


Moe Gu sIMieMi Dber swOne @acreuforyevery 10 acres) is); tax 
free. 


Mr. Hewson: Yes. 
Mr. G. I. Miller: But if you had a 50-acre woodlot and 


nothing else, would you have five acres that would be tax free or 
a totally different valuation? 
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Mr. Charlton: A totally different valuation. 


Mr. G. I. Miller: It is expressed to me--and I am not 
sure what the figures on it are--that it is fairly high on a piece 
of land from which you cannot get a big return. 


Mr. Charlton: Especially if there are any other isolated 
woodlots in the vicinity that are not part of a farm. Where some 
building lots have gone in and established some kind of 
residential land value for the area, then that. is ultimately what 
will happen to woodlots that are on their own as opposed to 
attached to a farm. Unless a woodlot that is attached to a farm is 


actually severed for residential purposes, the woodlot is assessed 
as farm land, and fairly low-class farm land. 


Mr. G. I. Miller: To use Haldimand-Norfolk as an 
example, Norfolk county has been a leader in that field. They know 
the value’ of the forest cover because it was cut off and there was 
nothing but blow sands. It was redeveloped by the St. Williams 
nursery farm back in 1910-15, during which years it was 
established and the tree planting program came about. 


There are many thousands of acres owned by the former county 
of Norfolk, now Haldimand-Norfolk. The Long Point Conservation 
Authority has also bought many thousands of acres to leave 
permanently in woodlots. There are many private 50-acre lots and 
100-acre lots that are totally wooded. The owners are being 
penalized because of higher taxes. As I say, it is not a big 
return, not the game return one would get from agricultural use. 


Mr. Charlton: Township woodlots are not a problem and 
conservation authority woodlots are not a problem. 


Mra Ge dee Mil Vere eo 


Mr. Charlton: It is privately owned woodlots that can 
become a problem. 


Mr. G. I. Miller: I suppose every farmer has another 10- 
or 15-acre woodlot~-on which he-could be tax exempt. I am not sure 
if it is automatic or if you have to apply or appeal. I think you 
have to appeal to take advantage of that. That is an incentive to 
leave that, because I believe one of the requirements is that you 
must have a fence. 


Many farmers today are working their farms without fencing, 
which 1s really newproplémiuntileim Ve separated 19 0ut, paswbone 
as it is maintained as a woodlot. There is considerable pressure 
being applied in Norfolk by the farming community to clear the 
land and get more working space, level up the low spots and have 
better working conditions. That pushes the woodlots back further 
all the time. They are using the fact that they do not have to pay 
taxes. It is an incentive to leave the woodlot and replant. 


Mr. Bowlby: The onus there is on the taxpayer to make 
his inquiries of the branch or file a complaint and have it 
brought up before our board. Whatever evidence was produced, or 
whatever arguments were there, we would have to make a decision on 
that. I have not had any cases, nor has Mr. Hewson. 
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Mr... Charlton: On the fencing issue, if my recollection 
is correct, the fencing of woodlots on farms is not a requirement 
of, the act. That isva,local policy of the regional assessment 
office. It is something the assessor should be able to sort out, 
especially if it is a crop farm with no livestock. Certainly, if 
it cannot be sorted out with the assessment office, these 
gentlemen and their board could sort it out at a hearing. But the 
assessment office should be able to sort it out. 


There are two other issues I would like to raise with you, 
more out of curiosity than anything else, simply because I was not 
a part of what happened. The first issue is the urea formaldehyde 
Maleerer ronea. couple lol yearsmazo:. Correct) me Wibol am ‘wrong webut 91 
think the first precedent was set in Sault Ste Marie where the 
board member who was dealing with that hearing ruled that a home 
with urea formaldehyde was worth only 30 per cent of its market 
value without the urea formaldehyde. 


Mr. Hewson: I think the reduction was 50 per cent based 
on the evidence submitted at that hearing. 


Eeo08 Del. 


Mr. Charlton: Okay. It seems to me after that there was 
a series of hearings in other locations where basically the board 
member who was hearing the matter just made the same decision of 
pOSper-eent. 


Woe low Ubyaribecanispea neon ehate) Thevtirst. of wthe 

hearings was in Sault Ste. Marie and the decision on the evidence 
used led to a 50 per cent reduction on the building, not on the 
land. I was present at that hearing in the Soo, but I was not a 
member of the board sitting at the hearing. Following that, we 
decided we would limit the number of members who sat on the urea 
formaldehyde hearings across the province, and basically three 
members heard practically all of the hearings across the province. 


I followed up the hearing at Sault Ste. Marie with hearings 
in Waterloo region. Of the many which were dealt with there and in 
the whole of the region, apart’ from-one or two individual cases, 
the decision I reached was for a 45 per cent reduction on the 
value of the building. I. went from there to the regions of’ 
Trenton, Belleville and Kingston and assessed varying percentages 
in varying municipalities, varying assessment regions, but they 
were basically around the same, 40 to 50 per cent, in that range. 


Mr. Hewson went to Ottawa and the evidence there was 
overwhelming, to the extent that it led to a 75 per cent reduction 
in the value. This is based on the evidence they used in the 
hearings. That 75 per cent was applied from then on across the 
province where it was warranted by the complaints against urea 
formaldehyde insulation. 


One or two varied from that; they were either a total loss 
or were not affected at all, but those would be isolated cases. 
That is the pattern of that development. 
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Mr. Charlton: Although I was not directly involved in 
it, I tried to follow this as closely as I could in the press, and 
so on, and I was reasonably pleased with the approach your board 
members were taking. I was not aware of the specific individuals 
who were involved in the hearings, but-- 


Mr. Bowlby: There were basically three members who heard 
them. 


Mr. Charlton: Yes. Subsequent to that, the assessment 
division made a policy decision. 


Mr. Hewson: Arbitrary. 


Mr. Charlston: An arbitrary policy decision, which was 
to say that in Ontario residential buildings with urea 
formaldehyde foam insulation could be--not even would be--subject 
to a 30 per cent reduction on the building across the board, 
across the province. I was somewhat distressed by that policy 
decision simply because, as you have suggested in your comments 
already, that if we are talking about market value, we are talking 
about different effects in the marketplace in different 
communities, and what we should be looking at with something like 
urea formaldehyde, or with anything such as that which causes an 
effect on market value, is the real impact. 


I am curious about the status with respect to how your board 
members deal with an issue such as urea formaldehyde. The 
assessment division has set a policy and that is what the assessor 
is going to come in and push for when somebody appeals because he 
has urea in his house. The assessor is going to come in and push 
for that 30 per cent on the building and nothing more. If that 
appellant comes in with substantial evidence that the effect on 
the value of his home and property is far greater than 30 per cent 
of the assessment on the house, are your people still at liberty 
to reduce it further? 


Mr. Hewson: Yes. 
Mr Bowlbyeewe" have donee, asm igh ao07 5: perscents 


Mr. Charlton: You are negating the policy where facts 
warrant it. 


Mr. Hewson: When the Minister of Revenue made that 
announcement, he also said it was up to us to determine at a 
hearing whether more should be granted in individual cases. 


Mr. Bowlby: May I read from our policy statement on that? 
Mr.- Chat lton:* Please, *do: 


Mr. Bowlby: "For the 1983 taxation year, the Minister of 
Revenue recommended a 35 per cent reduction in the assessment on 
dwellings where the presence of urea formaldehyde foam insulation 
was established." That was the starting point for 1983. The 
varying percentages for 1982 from 45 per cent to 75 per cent led 
to that policy by the Minister of Revenue last year. 
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"When considering the complaints of parties requesting a 
percentage reduction greater than the 35 per cent allowance, the 
board has had to ascertain in each municipality whether or not 
there was sufficient evidence presented by a complainant or 
complainants which would indicate a loss in value in excess of the 
35 per cent allowance. Where such evidence has been submitted, the 
board has increased the reduction in the assessment on the subject 
dwelling accordingly.’ 


All our mémbers “are aware of that. That is our policy, a 
fair hearing on whatever evidence is brought to us. We go by that. 


Mr. Charlton: Can we take this one step further for a 
moment? In your opinion, what is substantial evidence in a case 
like that? 


Mr. Hewson: Sales. 
Mre Charltonc Sales: 


Mr. Hewson: Or lack of sales. If somebody has had his 
house on the market for two years and cannot sell it-- 


Mr. Charlton: I raised that because, although I was not 
personally involved in the appeal hearings, there were several 
cases reported to me in Hamilton where appellants had their homes 
listed at particular values, relisted them at reduced values, 
again relisted them at reduced value, and finally went into a 
hearing: They had’ some difficulty setting mote than the 35 per 
cent, even though they went that route and were unable to sell the 
houses. Have you had any assessment as to how evenly the Pap 
you read out is being applied? 


Mr. Hewson: In some municipalities the sales ‘have 
indicated a ratio lower than 35 per cent. Some have been as low as 
10 per cent and 12 per cent. 


Mee (Ghar ltonc ingterms zofeag reduction: 


Mr. Hewson: Actual sales. There was a lot of hysteria 

over this. If the stuff was properly applied, it is an excellent 
insulator. If I may say so, it was the fly-by-night operators who 
were improperly licensed by Ottawa who caused the whole chaos, not 
Ehesbona®itide operators who put it ini properly. Aslotsof people 
panicked and some very.good sales were made. People bought houses 
Enat? are eee insulated at bargain prices. There was nothing 
wrong with the homes at all. 


Mr. Charlton: There is no question that happened; that 
is true. 


Mr. Hewson: In all the thousands I heard, there were 
only three instances where the people had to leave the home and 
then we reduced it to $l. They were forced right out of the home. 
I had only three of them. 


‘ 
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Mr. Bowlby: I heard all the UFFI complaints in one city 
and I found that the reduction in value from sales was about 28 
per cent. That was in 1983 when the 35 per cent policy came into 
effect. The evidence brought to the hearing was less than the 
policy. That was just one; municipality. It is the only one I have 
knowledge of. 


Mr. Charlton: To the best of your knowledge, was there 
ever any questioning of the assessors with respect to the sales 
they brought in of homes with urea formaldehyde? Was there any 
questioning as to whether they were able to determine the buyer's 
knowledge of the substance at the time of the sale? 


Mr. Hewson: Absolutely. That was asked for each sale, 
whether the buyer had been made aware of the fact there was UFFI 
in the home. They all had. 


bir. Char Leon: «ineyua lie had. 


Mr. Hewson: Yes. They have to disclose it. There has 
been a recent court case where people were sued successfully for 
not.disclosing 10. 


Mr. Charlton: I understand that happened during the 
process, but there were obviously sales being used by assessors 
that happened before that court case. 


2:40 p.m. 


Mr. Hewson: Yes,-but they had all been asked atid. <2 bilo ba 


said they knew it was there. I presume.a lot of them were 
speculators. Who knows? However, they were all aware. 


Mr. Bowlby:°The £tgurevof, 26 (per ecentrcamemirnom! sakes 
adduced by the Ministry of Revenue to the hearing that i was at. 
But their policy was 35 per cent. 


Mr. Hewson: It is a very complicated subject. There are 
certain types of homes that urea formaldehyde foam insulation 
should never have gone into. Stone houses are ruined. They cannot 
be repaired; it eats the mortar in the stone. In a clapboard house 
it is very simple, apparently; they just rip the outer clapboard 


off, take the UFFI out, put new clapboard on and it is as good as 
new. 


Mr. Charlton: I have a few homes in my riding that were 
very successfully reworked. 


The other issueud would like to talk. to) yous, about iseone 
that has bothered me for a long time. It bothered me when I was an 
assessor and it probably bothers me even more now, and that is the 
issue of the assessment of similar properties in the vicinity 
versus market value assessment. 


There have been a number of cases and it was an issue for a 
long time, even before we started into market value. It has become 
even more of an issue with the market value situation, but not on 
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all occasions, and again there seems to be some variation in how 
your board members rule on cases such as this. 


It is a situation where you have had a section 63. A person 
has appealed his assessment and comes in with rather substantial 
evidence that the market value that has been assigned to his 
property is incorrect. But the assessor is able to provide 
substantial information that although the assessment may or may 
POUADeeincorreet, 1C is relatively equal to that of other similar 
Properties in the vicinity. 


There seem to be decisions happening both ways on that 
issue. One chairman will deal directly with the market value 
question and will deal with the evidence that the market value is 
incorrect. Another chairman will take the position that, 
unfortunately, all these comparable properties are not under 
appeal and that, in changing the assessment on this one, he would 
make it inequitable with the rest of the similar properties; 
therefore, he is not going to reduce the assessment even though 
the market value may be incorrect. 


I assume you are aware of that problem and I am curious 
about how you are attempting to deal with it and what your view is 
~of how it should be resolved. 


Mr. Bowlby: I would answer it this way. You cannot 
Griticizera decision of a superior court unless you have heard the 
evidence. I would rely on what I heard of the evidence before I 
could make a decision. . 


We do have occasion to go over matters with members before 
their decisions are given. If they are reserved, a policy is to 
provide a written reason in each case. We are consulted on that 
from time to time. They have a chance to discuss it. 


But without hearing the full evidence, we are a little at 
sea ourselves. I do not say we rely on the appeal procedures. We 
try to go over examples with members from time to time in our 
seminars, as I mentioned earlier, but we cannot answer any 
specific instance.-It is impossible. 


Mr. Hewson: Under subsection 65(1) the act says it has 
to be shown that it is inequitable in relation to similar 
properties in the vicinity. The Divisional Court again has just 
Said in Regal stationery that it is up to us in every instance to 
determine what is similar property and what is vicinity. It is not 
mal tepot Ulaw fj tandcthetcountisiar @ moinginto stay wight tout fat: 
It gets back to the evidence submitted at each hearing for each 
Case. Tt .really “does: 


On the point you brought up about whether it has happened 
that an assessor has said, "If you lower the assessment on this 
ene it is iputting Kriieidthers! tout tofavhackwbecausemthesothers are 
unfair and we are going to correct those, the members have been 
told that is irrelevant. They should not listen to arguments like 
that. They should not do it. If they determine a property is 
inequitable, they should alter it. 
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Mr. Charlton: But it is only inequitable in relation to 
the market value question. It is not inequitable in relation to 
other similar properties because there was an error made in the 
way that market value was determined. 


Mr. Hewson: In the capital decision the courts have said 
it does not matter how they assess it if they are all done the 
same way--whether it was on the cap rate. The courts said the cap 
rate is wrong: 


Meo (Ghat Ltone ieee aaconerad i cllontinienerace. 


Mr. Hewson: But it is wrong for everybody, and therefore 
it is equitable. 


Mra Charlton tele tise asconbradic tions iniiche wees In 
subsection 65(1) you have an "equitable with similar properties in 
the vicinity," and you have also got the market value thing. 


Mr. Hewson: The problem is that subsection 65(1) does 
not apply in a proclamation area, where it is at market value-- 


Mr. Charlton: But the proclamation area only covers in 
those--I forget how many municipalites--that are at full market 
value. They do not cover the areas which are assessed on market 
value but assessed at a percentage of it. 


Mrs Bowlbyer There: are 43 at full market value. 
Mra. Charlton? "Right: : | 


Mr. Hewson: That is the trouble. A lot of our members 
get tripped up on this. You forget you are in a proclamation area 
and try to apply subsection 65(1), and it does not apply. You have 
to look at the market value. 


Mr. Charlton: There is no easy resolution to this. 


Mr. Hewson: Not really, unless the whole province is 
under proclamation~or reassessed or something. 


Mr. Pollock: I have had complaints from people who had 
bought property hoping to develop it for a cottage subdivision, 
for example. Then the planning board came along and said they 
could not develop’ it. The people bought it ata high «price and 
cannot develop it, but they still have to pay the high tax on it. 
Have you ever had any situations where people come before you with 
that kind of comment? 


Mr. Hewson: Refusal of a building permit? 
Mr. Pollock: No. They cannot develop their property, and 


naturally they ask why they should have to be paying high tax on 
this property. They want it lowered. 
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Mp. Hewson ibidemnot Know raboutthertax).. Tidt as 
classed at a higher rate because it is anticipated they can build 
on it, and they can show they have been refused a building permit, 
it will be reclassed at a lower rate. We will do that. 


Mr. Pollock: «There.is: no problem then. 


Mr. Hewson: They have to prove they cannot get a 
building permit. 


Mr. Pollock: But if the planning board has said they 
cannot get a building permit, it should not be a big deal then. 


Mr. Hewson: Usually there is no problem. They may have a 
letter from the municipal office saying they cannot have a 
building permit. 


Mr.’ Pollock: Is that all they need? 


Mr. Hewson: Yes, to reduce the value. But it may be at 
the tlowest VvaluewtThils tis swhatieliido not know. A Lotcoft vacant sland 
twscat the bowestvvaluesitiicansbe: 


Mr. Pollock: Last year the Minister of Revenue came out 
with a special deal for handicapped persons who put additions on 
their houses. That is etched in stone. There is no appeal, say, if 
the person had done the work ahead of time and got into a serious 
financial situation and felt he could not pay these high taxes? 


_ Mr. Hewson: We have not had any cases Onathat svete tl Gris 
brand new. 


Mr. Bowlby: That amendment was effective last May 16. for 
i955. ttaxation: . 


Mr. Hewson: It applies to this year. 


Mo. Bowlby: (None has tcomesup yet... None vot the 1955 
complaints has been scheduled yet. 


Mo. iGhanitonwe! hemy cecollectton 1s correct, the 
legislation covered only additions or alterations made from that 
point On. 


Mr iBow lby saves, for sh96s \taxatron. 


2250.4) ml. 


Mr. Charlton: What is your approach to somebody who made 
an alteration because he or somebody in his family is handicapped, 
if the alteration was made in April 1984 before the legislation 
was passed? He appeals his assessment now and is going after a 
reduction because he got stuck with an increase. He comes in on 
the issue of it being equitable with similar real property in the 
vicinity and he has two or three examples of people who made 
alterations after May 26. 
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Mr. Pollock: To go into that further, I had a person who 
claimed he had a condition and was gradually getting worse but he 
did not need the ramps for wheelchairs at present. Yet he went 
ahead and built because he wanted to make other improvements to 
his cottage. It is a house now, but it was a cottage. He did not 
need that for another year or so. That was his concern. 


Mr. Hewson: I do not know Revenue's policy on this. I 
have no idea. For many years they did not assess swimming pools. 
They left them alone. I do not know what they are going to do 
about this, whether they will check these people out or take their 
word for it. I was led to believe that all people have to do is 
sion a simple -alfidavit and thatiis’ the vend ot’ itt itvcould ve i060, 
I do not know. 


Mr. Brealeh. *Covernnent nas noc been Chat 
straightforward since the 1600s. 


Mr. Pollock: What about assessing silos? There is quite 
a variation in silos in the rural areas. Are they now assessed? 


Mr. Hewson: I am afraid I draw a blank? I shave never “had 
a Silo. 


Mr. Charlton: Yes, they are assessed. 
Mr. Pollock: Are they assessed at full market value? 


Mr. Chariton: It depends-on the municipality you are in. 
If the municipality is a proclamation area, they will be assessed . 
at full market value. 


Mr. Pollock: By proclamation, do you mean section 63? 


Mr. Charlton: If the assessment in the municipality is 
under section 63, which is at a percentage of market value, then 
the silo will be assessed at the same percentage of market value 
as the farm rate. If they are in an area that is still under the 
old manual system, then they will be assessed by some kind of a 
cubic-foot cost approach based on some value from God knows when, 
PEO Or Lob? 


Mr. Pollock: Some special silos are running at $1,000 a 


foot. If you have to pay a tax on that kind of assessment, that is 
pLecey steep. 


Mr. Charlton: They are assessed. 


Mr. Villeneuve: There is no way they add a value of 
$1,000 per foot to the property. 


Mr. Charlton: It depends on what system they are in. If 
they are in a market value system, you do not add the cost of the 
harvester. You have to estimate what they add to the value of the 
property. If you are in a manual situation, if the municipality 
has not gone to section 63, then they will be assessed at whatever 
square-foot or cubic-foot rate the local manual suggests. I hope, 
if you are using the manual method, some kind of old cost 
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approach, at least they will all be assessed using the same 
Square-foot rates, altered only by area factors that happen to 
exist in that municipality. 


Mr. Bowlby: In many instances, the old manuals do not 
provide guidance to the assessors on how to establish a value, 
cost or otherwise, on buildings that were not contemplated at the 
date of the manual, whether 1940 or 1950. That is a grey area, a 
wide-open approach. 


Mr. Charlton: In cases like that, with the glass-lined 
harvesters that did not exist when the manual was created, 
wesessors; will take thescost of building .a silo that) did exist; a 
concrete silo or something like that, and compare the cost of 
putting up that silo today with the cost of a harvester and then 
factor back; in other words, they will create a rate for the 
harvester silo in 1940, based on the same ratio. 


Mr. Bowlby: Mr. Charlton, in connection with your 
question, which I did not answer, about the starting date of the 
improvements, section 3 was amended. Alterations, improvements, 
additions and so on for handicapped persons or seniors commenced 
after May 15, 1984, effective for 1985 taxation. That has not come 
up yet. That is a strict interpretation of the language of the 
act, and I hope it does not come up. 


Mr. Charlton: It is likely to at some point, especially 
when the reductions start to be put in place. Where the 
construction was commenced after that date, they will clearly get 
the reduction or they will not be assessed in the first place, but 
sooner or later peopie who built-similar facilities in their homes 
for handicapped reasons are going to start coming before your 
board saying, "I am assessed inequitably with similar properties 
in the vicinity because I have this and it is assessed and they 
have got this and it is not assessed." 


In other words, they made the renovations prior to the dates 
you have set out there, but they are going to come in and use 
subsection 65(1), inequitable with similar real property, and you 
are going to have to deal with that at some point. Sooner or later 
somebody is going to come in with that. 


Mr. Bowlby: It depends upon the use of section 63 for 
market value, whatever class it may be, or those that are under 
proclamation at market value. When the alterations and additions 
are done on the manual, as we have in several municipalities 
still, they would have to be looked at on the costing. I would not 
try to anticipate how that would go. | 


Mrs, Charlton: And: you, will watch, with, interest. 


Mr. Bowlby: I shall. 


Mr. G. I. Miller: Would you not make a recommendation 
that this might be the case, where it might be retroactive to any 
handicapped person, so it would be fair to all handicapped people? 
Could that not come by way of a recommendation from the board? 
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Mr. Hewson: I do not know what the policy of the 
Ministry of Revenue is going to be. They have not said. 


Mr. G. I. Miller: But you could make a recommendation, 
could you not? 


Mr. Hewson: The Assessment Act is administered by the 
Ministry of Revenue. I would not say-- 


Mr. _Breaugh Revenlie™isaprettyiclearn Chabrthispisgan 
exemption for one year from that date and that is it. 


Mr. Bowlkby: "One year? “Tew years. 


Mr. Breaugh: But no one else would qualify for that. As 
I understand it, that was their intention. There was a one-year 
date when that exemption applies and it will roll over into other 
years for those particular people but not for anybody else. 


Mr. Bowlby: Under the constitution we are not allowed to 
interpret the statutes. If it comes up, we will have to see what 
Revenue says. Subsection 96(b) of the Constitution Act of 1867 is 
under consideration and maybe in two years from now we would have 
that right to interpret: the section. 


Mr..G. 1. Milver® Must “for tthe boards °inferat ton} Iwe 
have had a quadriplegic who was trying to get assistance, going 
back before some of these changes came in. The family has had. to 
go to considerable expense in improving facilities and still has 
to live under those conditions..It seems only fair that they 
should be granted some reduction in assessment the same as anybody 
from day one. Would you not agree? 


Mr.rBowlby: I wold tagree. Theres is no “problem in 
section 63 or 70 in market value situations. The problem comes in 
those municipalities that are still Operating under the manuaks 


Mr. G. I. Miitler: That is the way it has to be dealt 


with. 
Mr. Bowlby: It has been dealt with that way, yes. 
a2 p cs 


Mri Gaul. Mibiecr. You wottd mob ‘recommend’ to the 
Ministry of Revenue that it be changed? 


Mr. Bowlby: I mentioned earlier today that the decisions 
of this board or the Ontario Municipal Board would be an 
indication of which way the Ministry of Revenue should take those 
decisions and decisions from the courts of law that have 
interpreted the sections. We cannot make direct recommendations. 


Mr. G. I. Miller: Maybe it could be a recommendation of 
this committee. That might give some support. We as a committee 
have the right to do so if we could get unanimous consent on it. 
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Mr. Watson: The question I wanted to ask really carries 
on from what Mr. Miller has just said. You have said you cannot 
make recommendations, but do you have anything that you think 
should be changed that you would like to tell us about, because we 
have power to make recommendations? 


In other words, do you have what I often call a shopping 
list of things that should be changed in the legislation to make 
your board, from your point of view, operate more effectively or 
efficiently? Are changes required in policy or in legislation 
about which you would often have said, "I would like to see this''? 
it-1is not that I wouldvagree with you, but I am giving you an 
Opportunity to say, ''Here are some changes we would like to see." 


Mr. Bowlby: I would like to see the implementation of 


section 63 or section 70 carried out as widely as possible--market 
value. 


Mn. Lemeuverial Geis stil vebert up tto the rlocabccouncil: 


eal Mr. Bowlby: It can be done by proclamation under section 
10. 
Mn Villeneuve sok realize ithat. 


Mr. Bowlby: Or bylaw by the local municipalities. 


Mr. Breaugh: You might not want it to be spread quite so 
widely if you had to go out there and listen to them after they 
id: <i t+. : 


Mr. Bowlby: I would go no further than that. I am on 


internal record as asking for section 63 as soon as possible 
everywhere. 


Mr. Watson: Okay. Are there any other changes you would 
like to see in guidelines or instructions that you have to operate 
under that are not suitable? Are you happy with the mandate you 
have? . 


Mr. Bowlby: Yes. Lram satisfied with all operations and 
instructions. 


Mr. Watson: The number of hearing officers you have is 
not limited. Is that a problem? 


Mr, Bowlby: NOw We arerable to handle the case Load-witn 
Our present members. 


There are always changes. We are always open to interviewing 
and recommending suitable persons, but we are handling the case 
load with our present membership to our satisfaction--certainly to 
my satisfaction. 


Mr. Watson: From your point of view there are no undue 
delays in having hearings scheduled, no problems with scheduling 
hearings so that people get their day in court in reasonable time? 


Mr. Bowlby: No. 


Mr. Hewson: The delays are being caused by the courts of 
law, but nobody has any control over the tribunals. 


Mr. Watson: How do the courts of law delay your hearings? 


Mr. Hewson: Certain matters are referred to them for a 
legal decision, and until such time as they give a legal decision, 
nobody wants his matter heard at our level. 


Mr. Watson: Can you give me an example of that? 


Mr. Hewson: Condominiums. It has been sitting around for 
years, and finally the Divisional Court has given a decision on 
it. In the meantime, all parties said they did not want us to 
proceed until they knew what the result was going to be. That is a 
prime example. 


Mr. Watson: Are you now proceeding? 


Mr. Hewson: We are going to proceed now, yes, and clean 
them up. 


Mr. Watson: How far back do these go? 


Mr. Hewson: Some go. back to 1982. But it is not we who 
stopped them, it is the parties themselves, naturally, because 
those who won are happy and those who lost are not happy. 


Mr. Watson: I understand that after you make a decision- 
it goes to the OMB and then it can go to a court. 


Mr. Hewson: If we follow the decision of the Divisional 
Court, it will not go any further. Everybody will agree to it. 
Revenue will not dispute it. 


Mr. Watson: Pardon my ignorance, but how does a dispute 
that nature get into court before coming to you? 


of 


Mr. Hewson: It came to us first and we made a decision. 
Our decision was then appealed to a judge in chambers who altered 
our decision. Then the decision of the judge in chambers went to 
the Divisional Court which made the final decision. 


Mr. Watson: Then it did come to you first. 
Mr. Hewson: Yes. 


Mr. Watson: I was trying to find out how it got into 
court without coming “to you. 


Mr. Hewson: Under section 50 of the act, anybody can 
take a question of assessment directly to court if it involves a 
point of law. We are only a tribunal, not a court of law. We 
cannot determine a matter of law. We can apply the decisions, but 
we cannot make the law. 
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Mr. Watson: Do you have any difficulty interpreting what 


Teeainattercor alaw? 


Mr. Hewson: We certainly do and so do the judges. 


Mr. Bowlby: It starts with all complaints against 
assessment. They come to the Assessment Review Board for the first 
hearing. In most cases, they are resolved as either questions of 
fact or of mixed fact and law at our level. Most are dealt with 
there. Those that go on to the Ontario Municipal Board may or may 
not stop at the question of quantum or value. They refuse to hear 
any question of law. Perhaps at that stage, but usually before it, 
the parties take an application to either district judges or 
Supreme Court judges in chambers to interpret the law. From there 
it goes to the Divisional Court and on up as may be. We have no 
trouble handling it at the first level. Usually the parties want 
to be rid of it as soon as possible. 


Of our decisions over the years, the number appealed to the 
next level of appeal of the OMB, and before it was the municipal 
board to the county or district judge, ran between five and seven 
per cent. The percentage is a little high at present because of 
the backlog of the numbers of condominiums and others that have 
been awaiting decisions of interpretation of law. 


When the act was amended three years ago and the appeal 
procedure eliminated the county or district judges, we turned over 
oo5000 outstandineyappedlis*atathe ‘countycorsdistaret,y vevel stouthe 
OMB, which was expanded to accommodate assessment appeals. 


Part of our backlog is awaiting those decisions. -That takes 
us back as far as 1982 for outstanding complaints on our books. A 
decision from the Ontario Municipal Board on quantum will wipe out 
three or four years because it would be applied automatically at 
the request of the parties, Revenue and the complainant. Other 
matters will still be outstanding, matters of law as such. 


Mr. Watson: Why are they still on your books if you have 
rendered a decision and that decision is being challenged? 


Mr. Bowlby: For one year. It is an annual assessment, an 
annual right to complain and they have filed protected complaints 
for the subsequent years. It is four outstanding at the moment on 
BHISaby pes. -iseaco not? 


Mr. Murphy:ofrom VO B26 


Mes (Bowl by< Fromph93?2,eAudecisionaougthat «1932 .decision 
of ours would in most cases be applied automatically at the 
request of the parties to the subsequent years, and that would 
wipe them out. 


Mr. Watson: As I understand it, the people have to 
appeal within a certain time frame. 


Mr. Bowlby: Yes. They have 35 days from the return of 
the roll in the municipality. The last day for complaint in the 
first round of municipalities was January 8, 1985. For Ottawa, 
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Metropolitan Toronto, Halton and Peel, it was last Tuesday, 
February 12. The township of Uxbridge is March 21, the Sudbury 
school board is March 15 and other secton 63 municipalities are 
March 8. We have those staggered dates. The complaints are coming 
in and the registrars are organizing the scheduling through the 
computer process and will produce scheduled hearings starting 
about the end of April or the beginning of May. It takes about two 
months to process. 


Se.0) pms 


Mr. Watson: I have one incident where a chap thought he 
had appealed, and I think it was a commercial site, for 1981, 1982 
and 1583. He had not filed an appeal on the 1982 assessment 
because his accountant, his lawyer or somebody slipped up. He got 
the reduction for 1981 and the reduction for 1983, but because he 
had not applied for reduction in 1982 or an appeal in 1982, he did 
nHOEeeet Ube 


I may have the years wrong, but it was the middle year of 
the application, and his argument to me was, "If taxes should have 
been so much in 1981, and that was confirmed, and then they agreed 
with me in 1983, it does not make much sense that I have to pay 
the high tax for 1982."' Does that sort of thing happen? Can you 
see it happen, and do you have any recourse to change that sort of 
thing? 


Mr. Bowlby: We see it happen and we have no machinery to 
deal with it. 


. .Met Watson: SovyoGlchangeute. and yougadmitwvins 198. the 
fellow was overassessed, and you will change the assessment back 
for 198leands youl wiliechansemiteback for] 19054 butain, 1962, 
because he did not make the appeal at the right time, he has to be 
stuck with the high taxation. 


Mr. Hewson: Because of the wording of the act. 


Mr. Bowlby: The act prevents us from dealing with that. 


Mr. Watson is=thationemot the: thingsrin, the, act. that 
could be changed? 


Mo. Bowlby: dhatecould, pe changed; it certainlyoconl de: 


Mr. Watson: Is that one of the things on the shopping 
list you would like to see changed in the act? 


Mr. Bowlby 21 would’ Say yes ,) bub) 1) havesnot, kept: a 
shopping list. 


Mr. Watson: No, but that happened-- 


Mr. Hewson: Where there is a series and for some reason 
somebody slips up halfway through, it is not fair, but because the 
act says you must file a complaint each year because the roll is 
returned each year, we are bound by it. We cannot alter it. The 
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only one that can alter that is the Legislature. Two or three 
years ago you had to pass a special act to allow 6,000 people in 
Toronto to file complaints. 


Mr. Charlton: There is one avenue this particular person 
POU are talking gaboumlicouldhave taken, but it is too.slate now. 
Assuming that 1982 was the year somebody screwed up because he had 
not filed, under section 496 of the Municipal Act, he could apply 
to the municipality before the end of February 1983, and once the 
1981 appeal was decided, the municipality would have the right 
under section 496 to grant the same reduction for the 1982 tax 
year. 


Mr. Cureatz: Brian, you, must, have had some of.those.-t 
have had some of those. I have never had one where the 
municipality has allowed it. I have had about 10. 


Mr.’Charlton: I have never had one where they did not. 


Mr. Watson: They are going to hide behind the 
legislation and say: ‘'We set our mill rate based on that amount of 
assessment. If we knock that back, we are out." 


Mr. Hewson: People can appeal to us. 


Mr. Watson: But if the appeal had not been made and the 
case was there--I had a lot of sympathy for the chap. It was the 
centre year, and he said it just does not make sense. He was all 
right from now on. They agreed the thing was overassessed, but 
because somebody had not filed the right papers on time, it was a 
higher assessment for that year. I just thought it was a problem. 


Mr. Bowlby: We deal with that occasionally, where a 
group of complaints may be heard late in the year at the time the 
new assessment roll is being returned. If a decision is rendered 
by our board before the last day for filing a complaint, the 
parties often agree to have that decision apply to the subsequent 
year, if it has been appealed. They are warned in plenty of time. 
This does not happen very often, but certain of our members are 
very careful to draw that to their attention, particularly when we 
are running a little late in the year on hearings. 


Mr. Watson: When you say "agreement," do you mean the 
assessment-— 


Pr miBow LbyswNO eA decision isemade, for. say, Che 1935 
taxation year, but it is being heard in 1984 before the last date 
of complaint, and the parties at the hearing are asked, "Shall 
this decision apply to the next taxation year?” If they agree, it 
is endorsed on our record and carried through automatically. 


Mr. Watson: The only thing the average citizen really 
knows is the bottom line. He knows what his taxes are and that is 
what he goes by. I happen to be on one of the old schemes. I think 
my assessment is $3,000 or something of that nature. How do I know 
what my neighbour's assessment is? It has no relation to what the 
value of the property might be. It has a relation, obviously, but 
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it is so far out of kilter that the notice of assessment that 
comes is meaningless to the average citizen. At least it seems to 
me it is meaningless when I see this figure on my assessment of 
whatever it 267°$27800 of °$37000. 


Mr. Hewson: Because it is only at a certain level of its 
actual value. 


Mr. Bowlby: But you also see on that assessment notice, 
"TF you have @ complaint, file it by “sucha date, right omithe 
Pace, ObrLct 


Mr. Watson: If my assessment is listed as $3,000, how do 
I know whether I should complain? 


Mr. Bowlby: To go back to the illustration you used, the 
individual should have looked at his assessment each year and 
remembered that the 1982 one was out, or whatever year was under 
appeal. If the decision was not translated to the assessment 
notice, he should have filed an appeal. This is a burden on the 
taxpayer, but it is easier when it is under market value. 


Mr. Watson: It is easier, but you do not realize it 
until you get your tax notice the next year. That is when you find 
out. One of the problems of that system is that if they have upped 
it--and I have had the happy pleasure of having that happen at one 
time--it does not look like very much. If you raise it by $500 on 
a $3,000 assessment, the percentage is pretty hefty, but the 
amount it is “raised does notenirt you attthestime youl getoyour 
assessment notice. I guess that is a problem of réassessment. 


Mr. Bowlby: In most municipalities the interim taxation 
bills for 1985 are out before the assessments--not in all, but in 
most. 





Mr. Pollock: Getting back to this situation with regard 
to the handicapped, before this regulation came in, did assessors 
make a point of coming in and raising assessments on properties, 
say, if an individual put in a wheelchair ramp or some such thing? 


Mr. Hewson: It had? to’ be’ $2>500° or more of “incteased 
market value before it was looked at. 


Mr. Pollock: I know of one situation where both children 
had muscular dystrophy and the washrooms had to be moved 
downstairs. I suppose that whole operation could cost more than 


$2,500, but it would not increase the value of that property at 
aa | 


Mr. Hewson: I do not know how they evaluated that $2,500 
either. They were pretty lenient with it, I think. 


Mr. Pollock: So this whole thing aboutsforgiving? an 
assessment is an iffy thing from start to finish? 


Mr. Hewson: They raised it last year to $5,000. 
Recently, the only hearings we have had concerning this were in 
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the cities. The municipalities have-been complaining that the 
assessor was not adding on this value. The cities have sent their 
own inspectors out and said: "This fellow has put in a recreation 
room and built a garage. We want this added to the roll." They say 
the assessors have not been doing their job. 


Mr. Pollock: I am mainly talking about the disabled in 
that respect. 


Min. Hewson: The. Ssamething applies. I do not think the 
assessors have been prowling the neighbourhoods looking for this 
BOrtol thing! 


Mr. Pollock: I see. Regardless of whether it was for a 
disabled person or just an ordinary individual who has put another 
room on his house? 


e227 06D me: 


Nol HeWwsSOne ahi pot Sei tyouyput Cait oom on,, thatiista 
pretty big addition these days. 


MiDOWEDY s Thaagisuwnyet heamunicipali ties (have 
developed assessment departments of their own, assessment 
advisers, to look into these and search out the building permits 
issued in a municipality to see whether the assessment branch has 
translated that into an addition to a particular property. I 
mentioned earlier that there are some 11 or 12 municipalities that 
are doing this now or are-on the verge of doing it. 


Mr. Pollock: Having their own scout out, you might say? 


2 


iy & aes Bowlby: Yes. 


Mr Pollock.i know that ain certain areas, in) my riding 
there was cottage after cottage that was not on the rolls. 


Mr. Bowlby: It started in Windsor, primarily, and 
Mississauga, where they have the assessor of the municipality, a 
special investigator, seek out particularly the building permits 
to make sure they are on the rolls as soon as possible. 


Mr. Pollock: In these cases they have never even 
bothered with the building permit. They just went and built the 
cottage and that was that. 


Mr. G. Ll. Miller: Do they not have to set building 
permits down there? 


Mr. Pollock: They were supposed to but they just did not 
bother. Some of these people from Toronto went down there and 
forgot about all the rules when they got down in that country. 


Mr. Gharlton: We found dozens in Grey county when we 
were doing-- 


Mr. Hewson: I would not doubt it. 


P-24 


Mr. Charlton: All kinds of buildings had never been 
assessed. 


Mr. Chairman: I have one question concerning the 163,000 
appeals that you referred to. I found that quite shocking. How 
many of those do you estimate are caused by silliness in coming to 
you? 


Mr. Watson: There could never be a silly appeal unless a 
lawyer was called. 


Mr. Chairman: I mean the cause for the appeal was silly. 
As one example, long before I was in here I had a client who had a 
two-storey building with a commercial first floor and apartments 
on the second. It was in the middle of the city and it burned to 
rubble. It certainly was well known; there was a death involved 
and so on. He then put a bulldozer on to the rubble and built a 
new one-storey commercial building. 


He got his assessment for the new building and he got his 
assessment for the two-storey building. Even though the new 
building was in place, and there was business in it and so on, 
they refused to acknowledge the fact that the two-storey building 
was no longer there. One was exactly on top of the other; they 
could not both exist. They said: "We are sorry. We cannot remove 
the two-storey assessment from the computers. We cannot do this 
manually. You must appeal." 


‘Fine. We appealed. We walked in there and told them. They 
said, "Stref £iné:' Chink and out we went: "It was a“sibly 
Situation that caused that appeal. 


How many of these 163,000 appeals are that type of silly 
situation that would never have occurred if somebody had been able 


to work the computer or have some rules whereby they could shut it 
Ori? 


Mr. Hewson: That is pretty difficult to answer, sir. I 
would not say it was the computer that was silly; I would say it 
was the assessor who was silly in this case. It is obvious. You 
cannot have two buildings on the same site. 


Mr. Chairman: Yet they forced an appeal and the 
assessment office stated that it could not remove the previous 
building short of an appeal. Those are the rules? They were 
correct? The assessment officer was correct in his interpretation? 

Mr. Hewson; I do not agree with it, but-- 

Mr. Charlton: He was not “correct. 

Mr. Hewson: It was not correct. I do not know why he did 


Mr. Chairman: We certainly hassled it out because it had 
no 1Ot te Stoeiis-. 


v=2) 
Mr. Hewson: I agree. It should never have come before us. 


Mr. Chairman: We certainly all agree there except that 
it did. I wonder how many of your 163,000 are caused by the same-- 


Mr. Watson: If it had not come before them, you would 
not have been able to represent him and you would not have been 
able to charge him that fee. 


Mr. Chairman: I probably had no fee at all because most 
lawyers work for charitable reasons. 


Mr. Watson: Let us have a pity party here for the 
lawyers. 


Mr. Charlton: Just on this matter, what is second-- 
Intér jection. 


Mr. Charlton: After the roll has been returned, the 
assessors cannot alter the rolls except under section 33. Normally 
the procedure in a case like that would have been to reassess the 
entire property when assessing the building under section 33 and 
to submit a supplementary. That is what should have happened and 
that is what normally happens. Why they insisted on doing what 
they did-- 


MineeMurphysiney: cannot write the taxes off-- 


Mr. G. I. Miller: I have one other question with regard 
to basing assessment on income for hotels. Was that an indication-- 


MELEDOW LD Ye HOce Ws. 66 “Ehalhapartinent-- 


Mr. Hewson: It depends on the Ministry of Revenue. There 
are three approaches: market sales, income or cost approach. It is 
up to Revenue to determine which approach they are going to take. 


MrtG Le i bem ors that the individual assessor on. Ene 
bax roll? - . 


Mr. Hewson: The assessor, yes. It is usually his 
decision or the manager's or someone inside. If it is an 
income-producing property, then they will assess it on an income 
basis. What they have to defend before us is the methodology they 
use, using the income in arriving ‘at their assessment. 


Mp Gua ci Let DOeS ait appl ya tosresbaurante, 


Mr. Hewson: No. Usually hotels, high-rise apartments, 
plazas and shopping centres. Another new one is retirement homes 
where you rent a suite in a retirement home. 


Mr, GG. L. “Miiter: 4Gan nity besused. for-relieiein.taxes, 
Fevier in the amount “of tax? 


Mr. Hewson: Which is that? Retirement? 
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Mr. G. I.’ Miller: An example, I guess, is if income is 
down and taxes remain the same, excessively high. 


Mr. Hewson: The income is not based on the actual 
income. It is based on an average. They calculate, using a 
formula, what they consider the income should be. For example, in 
an apartment house, they do not take the actual rents; they take 
what they call market rents. They decide what rents they think 
should be applied. 


Mr. Charlton: They do it the same way as they do market 
value on a residential home. They take all the similar buildings 
in a municipality)icollectyvallythescurrent. rents ,uorerentssinythe 
year that is the base year, and work out an average market rent 
for that type of unit. So the rents may be lower or they may be 
higher in the building you live in, and that is what they use as 
the market rent or the average rent. 





Mr. G. I. Miller: I asked the question because, with 
high investment a few years ago and with the economic turndown, I 
was trying to find the principle of relief of the taxes to make it 
a viable operation. I guess you just have to go by the guidelines 
laid down on an average basis. 


Mr. Hewson: Yes. 


Mr. G. I. Miller: The answer would be there would be no 
appealing on that basis. 


Mr..Hewson: Usually on a luxury hotel they give it up to 
about five years to get on stream, in other words, fully 
functional. If it has clientele coming, its occupancy rate is good 
and it is making money, then they decide to fix that income. It is 
usually good for 10 or 15 years, and after that,.the income starts 
to skid, unless they start renovating. It is all based on 
experience and formulae and calculations. 


Mr. Breaughs= 1G nas mo Telationehip, to, reality. 


Mr. Hewson: Well, yes. It has been determined by study. 
If you take luxury hotels, they look at all-luxury hotels in the 
province and there is a pattern. I think that formula comes from 
the United States. It was developed there. It take five years to 
bring the Westin Hotel on stream. Then it has 10 or 15 glory years 
and then it starts to go downhill with cigarette burns in the 
carpets. and people stealing all the laundry. 


Mr. Chairman: Thank you, gentlemen, for appearing before 
us and answering our questions. 


Committee members, the plane tickets for Boston will 


apparently be here tomorrow morning and you will have them. The 
previous work involved with the first Sunday night is apparently 
not taking place down in Boston, so that will be open. 


The committee adjourned at 3:30 p.m. 
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AGENCIES, BOARDS AND COMMISSIONS 
(continued) 


HEALTH DISCIPLINES BOARD 


Mr. Chairman: We have before us the Health Disciplines 
Board. Hugh Mackenzie is the chairman and Miss Louise Hastings is 
the registrar. To start, do you have any opening statement, either 
verbal or written? 


Mr. Mackenzie: Mr. Chairman, I was not prepared with an 
Opening statement as I did not understand that was required. 


Mr. Chairman: No, it is not required. 


Mr. Mackenzie: It was suggested to me a moment ago that | 
I might say a few words, and I think I could off the top of my 
head. 


Mr. Chairman: Yes, just generally tell us what the board 
does) giveija ‘general overall) view. 


Mr. Mackenzie: The Health Disciplines Board was formed 
in 1974 in an attempt to provide a lay look at the self-governing 
colleges that came under the Health Disciplines Act. These 
colleges are the College of Physicians and Surgeons of Ontario, 
the Royal College of Dental Surgeons, the College of Optometrists 
of Ontario, the College of Nurses of Ontario, and the Ontario 
College of Pharmacists. 


The board consists of seven members: a chairman, a 
vice-chairman and five members. 


The function of the board could be best discussed in two 
parts. They have a complaint) function, which is done in the milieu 
of a review. The board is required, when asked to review a 
decision of the complaints committee of a college, to determine 
whether that decision was properly investigated and whether the 
conclusion that was arrived at by the complaints committee was a 
fair one. 


The function of the complaints committee of a college under 
the act is to determine whether the complaint before it has enough 
substance to warrant a charge of professional misconduct against 
the member who is the subject of the complaint, which would result 
in a referral to the discipline committee. 


The colleges in Ontario are self-governing and the purpose 
of the board was to provide an outside, independent, lay look, if 
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you like, at their governance as opposed to taking over the 
governance itself. The college performs a function and the Health 
Disciplines Board's job is to ensure it performs it properly. 


The board has at its disposal the right to do certain things 
in a complaint review. If it is not satisfied with the 
investigation or the decision of the complaints committee, it can 
return the matter to the complaints committee, asking them to 
investigate the matter further. 


It can make recommendations to the complaints committee as 
to what they oughtuto: dog sleycanvreturi che matter vo the 
complaints committee and require it to refer the matter to the 
disciplines committee of the college which then requires a 
discipline proceeding against the member to take place. 


In relation to our second function, the board acts as an 
appeal body to proposed registration decisions of a college. In 
Ontario--with the exception of nurses; to allow graduate nurses to 
practise--in order to practise their profession they have to be 
licensed with their professional college. Where a registration 
committee of a college proposes to refuse registration to an 
applicant, that applicant has the right to appeal that decision 
through our board. Where our board finds that the appellant meets 
the requirements of registration, it has within its power the 
ability to order that person to be registered by the registrar of 
the college. 


I think that, in a nutshell, outlines, our general procedures. 
Mr. Chairman: Questions? Mr. Watson. 


Mr. Watson: Who is a watchdog to whom here? Where do you 
Erte 


Mr. Mackenzie: That is an interesting question, Mr. 
Watson. The Health Disciplines Board, at the risk of some 
controversy, has taken the position that there is a duplication in 
the present system-inasmuch as-there was no Ombudsman in 19/74 when 
the Health Disciplines Board was formed. 


The intent of the legislation at that time was to provide a 
lay body in the sense that none of the members of the board now 
belongs, or has belonged, to any of the health professions over 
which they have a jurisdiction. Their job was to act in the public 
interest to ensure that the complaints committees of the colleges 
were doing their job in relation to disciplining their members. 
That was, in effect, an Ombudsman type of role. 


When the Ombudsman Act came into being, the Office of the 
Ombudsman had jurisdiction over the Health Disciplines Board, so 
what you have in effect at the moment is a watchdog watching a 
watchdog. You have the function of the Health Disciplines Board, 
which has powers that the Ombudsman does not have. We can make 
requirements of the colleges, which the Office of the Ombudsman 
Office is not able to do. Having gone through that process, our 
decisions are subject to an appeal to the Ombudsman with respect 
to what he is able to do under the act. 
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Mr..Watson: Do you see it as a problem? Do you see it as 
a duplication? 


Mr. Mackenzie: We certainly do and we have reported that 
in our last two annual reports. We see it as a waste in many 
instances. For instance, the administration in the secretary's 
office alone with respect to those things has increased as a 
result of the jurisdiction of the Ombudsman. Also, if one looks at 
the intent in the first instance, one wonders why it has to be 
done twice. 


Having said that, the board enjoys the highest level of 
co-operation with the Office of the Ombudsman. I do not have 
statistics with me today on the number of complaints that have 
been investigated by the Ombudsman, but they are numerous. I think 
in only one instance was a comment made by the Ombudsman that 
would be contrary to the actions of the board. 


Mr. Watson: What is your solution? 


Mr. Mackenzie: The board does not have a solution 
inasmuch as we think that matter lies with the minister. Certainly 
the Ombudsman Act does provide for the exclusion of certain areas 
if, in the eyes of the Legislature, that is deemed to be a proper 
thing to do. That may be one solution. It may well be--and I have 
said this publicly--that the Health Disciplines Board is not the 
answer, although I happen to believe it is. I am simply 
questioning the need for two watchdogs in the health disciplines 
area, | 


Mr. Watson: With respect to the authority you have or 
you would like to have, do you feel you have enough power, enough 
of a mandate or too much of a mandate, in terms of the authority 
under which you operate? 


UO-20 Bem: 


Mr. Mackenzie: Mr. Watson, in the first instance the 
philosophy of the act was to allow the colleges to maintain the 
principle of self-governance. 


In that context-the board has all the powers it needs to 
oversee the proper exercise of that responsibility and, indeed, 
has the ability to tell them when they are not doing it and to 
require them to do otherwise. So I believe it is a good public 
check and at the same time maintains the philosophy of 
self-governance, which was the decision of the Legislature. 


Mr. Watson: What about the issue of confidentiality 
matters? Are you happy with that status? Are there things you must 
give out that you do not like to, or are there things you would 
like to give out that you are not allowed to? 


Mr. Mackenzie: The issue of confidentiality of records 
is probably the most controversial issue and the most difficult 
one that the board has handled in its years in office. It is a 
motherhood statement that a patient ought to be able to have 
access to his own files. Unfortunately, it is not that simple 
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inasmuch as, especially in front of our board, there are often 
third parties involved. 


The board operated for a number of years under the belief 
that it was restricted by section 65 of the act, which is a 
secrecy provision, from releasing to people before it any of the 
material it received by virtue of the requirement of the registrar 
to give the board all material it had in front of it. When the 
board was under that stricture, or when it believed it was under 
that stricture, it often found itself in a position where it had 
material before it that it felt the complainant--or, in some 
cases, the respondent--ought to have in order to perform his 
function before the board properly, and we felt restricted in our 
ability Co®eive s1eseo. thin. 


When the Stumbillich case was heard in the courts, the 
courts found two things. They found that the board in its 
procedure~-and the board has the ability to set its own procedure; 
I am now talking about the complaint review process--had moved 
away from a strict review process as contemplated under the act 
and had moved to "a type of hearing,’ to quote the court. Having 
moved to a type of hearing, it had more responsibility to release 
the record than it would have had under subsection 8(2) purely as 
it sits “in“the*act. So the»®board was required in thatcinstanceco 
release the entire record. 


The court also found--and this was a very important matter 
to the board--that the board did indeed have discretion in its 
ability to release the. record, so the board has now revised its 
procedures and has moved more closely to subsection 8(2), which is 
to hold a review. As I remember the act, it says specifically, 
"shall review the decision after giving the complainant an 
opportunity to state his complaint and the member an opportunity 
to state his answer.’ That is all that is incumbent,onn,uspby 
virtue of the legislation. 


So we have moved back closer to that particular procedure, 
and at the same time we exercise our discretion in relation to the 
release of records-and will--I- would not like to say "routinely," 
but in most instances--release the hospital record to any patient 
who feels he needs it in order to state his complaint. 


There is still the very tricky matter of correspondence 
between physicians or members who have been consulted by the 
colleges for purposes of an opinion on the merit of the complaint, 
because one has to be careful that the process is not abused to 
the point where those letters are no longer forthcoming; so the 
board does use its discretion. 


But to answer your question in a short sentence, I think the 
board is now comfortable, given the Stumbillich decision and given 
the new procedure of the board, that we have the ability as a 
board to release confidential documents when we need to do so and 
at the same time not to release them when it is not in the best 
interests of the people involved. 
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Mr. Watson: Do you release them in part with names 


blocked out and so forth? 


Mr. Mackenzie: No. With respect to the record, if 
someone makes an application to us for the record, he gets the 
record as it stands. We would normally release that record only to 
werucst= party so 1t eis usually his record. 


With respect to the decision itself, the board normally sits 
in camera--and if you are interested, I can go into reasons for 
that at a later time. When we release a decision--we release them 
in bulk--at that point, we release it with the names and the 
institutions crossed out, because it is a confidential review. 


Mr. Watson: Is there a requirement that you give reasons 


for your decision? 


Mr. Mackenzie: I believe the act says that we give a 
decision and written reasons. "The board shall give its decisions 
and reasons therefor in writing to the complainant and the member 
against whom the complaint has been made." 


Mr. Watson: When the decision which comes out with the 
names blanked out, do the people against whom the complaint is 
made get the first copy before the names are blanked out? 


Mr. Mackenzie: All of the people directly involved in 
the complaint get a clean copy. Only when it is released to the 
press are the names :-and institutions, towns or anything that is 
particularly identifiable, removed. This is. for two reasons, one 
of them being that many people involved in these things--and often 
you are talking about very tragic and very sad 
circumstances--might well not come forward if they thought it was 
going to be a matter of public record. 


Mr. Watson: What about the timetabling of people with 
complaints? Are you able to keep up? 


Too often we-hear of so many undue delays with these boards. 
What is your board's record on that basis? After a complaint has 
been lodged, how long is it before it is heard? How long is it 
before it is disposed of? What is the typical time frame? 


Mr. Mackenzie: Mr. Watson, I would say the board's 
average waiting period, once it receives an appeal, is between 
three and four months from the time it receives notice of appeal 
to the time it disposes of it. The exceptions to this are matters 
which are up for judicial review for one reason or another and 
they have obviously a much longer turnover. 


One must remember that by the time a complaint reaches the 
appeal stage at the Health Disciplines Board, it is probably 
upwards of a year from the time it was first lodged, because there 
are other processes it goes through before it comes to our board. 
We attempt to dispose of it as quickly as possible. One thing we 
have done in the last year or two to try to facilitate the time 
lag is to give oral decisions where we can, which cuts four to six 
weeks off the procedure. 
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Mr. Watson: Do the people who are appealing in a serious 
matter have any rights while they are awaiting your decision? 1 am 
thinking of-- 


Mr. Mackenzie: Do you mean litigation rights? 


Mr. Watson: Yes. Assume that a doctor might have lost 
his privileges at a hospital. Would that sort of thing come to you? 


Mr. Mackenzie: No, sir. That is not likely to come 


before out board. 


There are instances where the respondent, that is to say the 
doctor, appeals the decision of the complaints committee, but in a 
vast majority of cases it is a patient who complains. The process 
that they are appealing to us is most often a decision not to 
refer it to discipline. Only the discipline committee of the 
college has the right, under law, to take away a licence through 
that procedure. The executive committee of the college has the 
same right. 


wn 


Mr. Watson: Can they not appeal that decision to you? 


Mr. Mackenzie: No, sir. Those are appealed directly to 
the courts. 


Mr. Watson: You do not enter in the cases where a doctor 
loses his licence. . 


Mr. Mackenzie: No, sir. Our power.stops at our ability 
to force a discipline hearing. Once that hearing is in progress 
then the appeal is to the courts. 





Mr. Watson: What I was going to ask was, in those kinds 
of cases I was imagining, does the doctor have the right to 
continue to practise until the! case isiheard#oredoesi/itycutsofr? 


107300 arn: 
Mr. Mackenzie: He has the right inasmuch as usually he 
is not charged with anything at the point he is before us. 


There is a short-circuit process--if you want to call it 
that--which can be used through some of the colleges where a 
complaints committee or any other committee of the college sees a 
real problem, or they believe someone ought not to be practising 
between now and the time the matter can be disposed of, they can 
refer to the executive committee of the college. I believe that 
committee has the power to stop them from practising pending the 
outcome of the investigation. 


Mr. Watson: That is the sort of thing I wanted to lead 
up to, people whose credentials are being questioned. If they have 
a licence to operate with certain credentials and somebody 
questions their credentials, does that sort of decision come to 
you? 
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Mr. Mackenzie: No, and where their credentials are being 
questioned, if it does not go directly to the discipline 
committee, in other words, if it has the ability to come to us, 
then the practioner has no encumbrance on his ability to practice. 


Mv. Watson: On numbers of complaints, do you have a 
rough figure of how many you have and the categories they fall 
into? You say most of them are patients. 


Mr. Mackenzie: The vast majority are patients, because 
very few doctors or professionals are going to appeal if the 
complaints committee finds there is little ground for the 
complaint. It does happen, believe it or not. 


In 1984 the board reviewed 134 complaint reviews, of which 
94 were medical, 32 were dental, six were nursing, one was 
optometry and one was pharmacy. 


Mr. Watson: How close to a yes or no decision do you 
have to give? With most of them do you take a middle of the road 
Eype) Gpet hing vlsmitywasvéesy you téan aproceed),, <orni-Noyvyou «cannot 
_ proceed"? 


Mr. Mackenzie: You may be confusing our registration 
function with our complaint function. What I have been talking 
about to date is our complaint function, which is merely that 
someone has complained that a doctor has done something wrong 
which may have a varying degree of consequence if he went to 
discipline. | 


In a registration matter, if somebody came before us--and I 
will go back to your previous question, you are quite right--they 
are stopped from practising until such time as we make an order, 
because the proposal from the college is not to give them a 
licence. 


In matters of complaint, the board's function is to 
determine whether or not the complaints committee came to a proper 
conclusion. We will either confirm the decision of the complaints 
committee or we might say we agree with it but we think there are 
a couple of points that ought to be made and we will make those 
points. We might say we do not agree but think the matter should 
have gone to discipline and they should send it there. We force 
Errent eto mo cies 


In matters of registration, we can make a recommendation to 
the college that it reconsider its decision not to register, or 
where we find that the act clearly says they deserve to be 
registered, we can order them to be registered. We can do black 
and white things, if that is your question. 


Mr. Watson: Yes. On complaints, are the recommendations 
you might make part of a discipline hearing or does a discipline 
hearing start from scratch? 


Mr. Mackenzie: The discipline hearing starts from 
scratch and charges are laid and the college becomes the 
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prosecutor. Our experience is that they fulfil that function well 
when it comes to a discipline hearing. 


Mr. Watson: So your decision in that is almost black and 
white, that yes, it proceeds to discipline or no, it does not 
proceed to discipline. 


Mr. Mackenzie: That is correct. We have that middle 
ground where we can suggest that a doctor be reprimanded or not 
reprimanded, be cautioned or warned or advised, so that in the 
public interest we are making a point with the practitioner, but 
without putting him through a procedure that is not warranted on 
the basis of the evidence before us. 


Mr. Watson: How does that get translated back to the 
doctor? Does that have to go to the discipline committee and it 
seeks your advice? 


Mr. Mackenzie: No, sir. We can do it two ways. We can 
simply do it in the body of our decision. More often, we would 
return it to the complaints committee of the college and, 
depending on the degree of severity we want, we could either 
request it or require it to advise Dr. So-and-so of such and such, 
in terms of that sort. However, we cannot take any punitive 
measures. That can be done only by the discipline committee. 


If we think those types of measures are justified, we can 
only order a discipline hearing. 


Mr. Watson: Are the people who come before you 
represented by counsel or do they come on their own? 


Mr. Mackenzie: In the case of medicine, almost every 
respondent is represented by counsel. Far less often the 
complainant is. At times, they are. 


I would point out that our procedure is one in which the 
complainant and respondent are invited to state their sides of the 
story, but there is no cross-examination and no hearing procedures 
that are technical in nature. We conduct as informal a review as 
we can because most of the complainants we have before us are very 
much out of their element. 


Mr. Watson: They probably are, and I guess that is the 
basis of the question: what rights do they have? 


Mr. Mackenzie: The right they have before the board is 
to state their complaint. The respondent can give his answer. It 
is not a trial de novo. They do not have a case to make as it 
would have to be in a discipline hearing. They simply state the 
facts of their complaint and if they find they are having 
problems, it is one of the duties of the person in the chair to 
draw that out for them. 


In addition to that, I would say 50 per cent of each review 
is a questioning process by members of the board. The purpose is 
to make sure both sides, and especially the complainant, simply 
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because he or she is more often unrepresented, have everything 
they want on the table. 


Mr. Breaugh: I want to explore a few areas with you this 
morning. I suppose I should state my bias at the beginning. I am 
one of those who feels there are a lot of watchdogs that really do 
a lot of watching and not much dogging in this situation. 


There is almost a typically Canadian attitude to this 
problem in trying to be very polite, almost paternalistic, in the 
way we proceed. We have internal, self-regulatory colleges here 
and then what is purported to be an external health disciplines 
board over that. In my experience, the net result has not been 
very positive if one compares it, for example, to the American 
approach in which everybody gathers up lawyers and goes off to 
court. Malpractice suits are a relatively common occurrence there. 
I guess I would have to say I am not very happy with that, but I 
am even more unhappy with our Ontario experience. 


It has been my experience that when people put complaints 
into the colleges the deck is pretty much stacked against them. 
They are attempting to get one physician to provide testimony 
against another, which is very difficult. I think the most 
frustrating experience, and I would guess most members have had 
similar ones, is that a physician will tell a patient something 
was done improperly in a hospital, for example, but will not put 
it in writing. The complaint goes to the college, where the 
physician may well be reprimanded, but there is not very much in 
the way of fairness or justice supplied to the patient who has 
been offended. 


The health disciplines board may kick in and that process 
again seems to me to be quite internalized. Perhaps this is what 
is at the heart of the mistake here, but they go to a process that 
is rather arbitrary and a little on the paternalistic side for my 
taste. 


LO: 40 “erm: 


As you said earlier, you decide whether or not this will be 
in camera. You decide whether the full argument has been put 
forward. You decide whether you will or will not release 
information. You decide whether the doctor's name will or will not 
be released. 


Mr. Mackenzie: That is not correct. We do not have the 
right to decide whether the doctor's name will be released. 


Mr. Breaugh: So when you publish your reports of the 
findings and the doctor's name is not present, who does decide? 


Mr. Mackenzie: It was a decision of the board to do it 
that way in the first instance, but there is the law of 
confidentiality to be considered. 


Mr. Breaugh: Can you explain that little contradiction 
to me? You just said the board decides whether the name will be 
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released and yet you told me you do not decide whether the name 
will be released. 


Mr. Mackenzie: The board decided at its inception, on 
legal advice, that it could not release the names of the people 
involved. 


Mr. Breaugh: So the board decided at its inception, on 
legal advice, that it could not release names? 





Mr. Mackenzie: It was not able to do so. 

Mr. Breaugh: But the board itself made that decision? 
Mr. Mackenzie: The board accepted its legal advice, yes. 
Mr. Breaugh: No court told you that? 


Mr. Mackenzie: That is correct. 


Mr. Breaugh: Forgive me, but I interpret that to mean 
you decided. 


Mn. Mackenzie: All: right, sir) that is fine. 


Mr. Breaugh: I would like you to comment on this. 
Obviously I came to the hearings this morning with a bit of bias. 
I am struggling with two concepts of how to handle complaints, 
neither one of which strikes me as being.ideal. 


There is the American system, in which at least I can say 
everyone gets his lawyer and everyone goes off to court. It is 
done in open court in the way any other complaint, allegation or 
criminal charge is haridled, and at least everyone gets to see the 
rules of the game. In our system here in Ontario, to be the 
devil's advocate for a moment, from the patient's point of view 
the deck is stacked. It is tough to make a complaint and it is 
tough to substantiate a complaint. In the end-you do not get very 
much OugCOr ht. ar 3 


We do have a little bit of case law being established now 
around lawsuits. We do have a few precedents now where people have 
laid formal complaints before the courts. To my knowledge, most of 
them have been settled out of court. No precedent is set, but they 
say: "Here is some money. Go away and forget about this." 


I would like to hear comments from the board about what we 
might do to provide the people of Ontario with a fair opportunity 
to lodge a complaint in a way that would be better than the system 
we have now. Is the answer to put the Ombudsman to work on this? 
Obviously, you will say no. 


Mr. Mackenzie: That almost sounds like, "Are you still 
Lee TY OER WU | : P 
beating your wife? but I will do my best to answer the question. 


Mr. -Breaugh: Let us get: that’ one out of the way first. 
Are you? 
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Mr. Mackenzie: It is good to compare the situation in 
the United States with the situation in Canada, if you understand 
the differences. What happens in the American courts is litigation 
for malpractice, as opposed to a disciplinary procedure for 
doctors. For the purpose of the discussion, we will talk about 
doctors as opposed to other members of the profession. 


I believe one of the reasons the litigious process in 
Ontario is less frequent than it is in the US is because you have 
the process, before you go into the courts, of sitting down and 
taking a good look at what really happened. I believe that is a 
plus. rather than sa:minus. The two functions are different. You 
still have a litigious process. in Ontario. You just do not have it 
to the same degree. I do not know what the disciplinary process is 
inechelUs pe butei6erarnotetherprocessuthat. is before’ the-courts. 
That is a litigious process for malpractice. 


I cannot remember the words you used, but the suggestion was 
that the board was perhaps biased towards the profession. I do not 
think thateis* borne out in’ fact.s*About 15-per cent of the board's 
decisions are returned to the colleges. If you keep in mind that 
we are an appeal body and not a body of the first instance, that 
statistic probably holds up favourably with, if not better than, 
the statistics in most appeal courts. 


Our board looks very carefully at the evidence before the 
complaints committee to determine whether there is any material 
that might substantiate the complainant's complaint. More 
importantly, im many instances the process we go through allows a 
‘full airing of the circumstances so that the person who has a 
problem he feels so strongly about that he has to go through this 
process can go away, perhaps not agreeing, but understanding 
better what happened on the other side. 


You said a number of other things and I am afraid I do not 
remember them. 


Mr. Breaugh: Let me go back to it in a slightly 

different way. My problem stems from the fact that I have had the 
opportunity to observe the board in several cases. I cannot say I 
have had a very happy experience with it. I cannot say that the 
people who dealt with. the board came away with the feeling they 
were dealt with--I do not mean to say the board did bad things to 
individuals; I only mean to point out that I believe there is a 
serious problem and we are not getting at it. 


People say to me: "I laid a complaint and the first thing I 
had to do was go off to the college. It was internalized and I do 
not know what happened there. They asked me to provide evidence 
and I could not get evidence because I asked a member of the 
profession to give me something I could use and he would not do 
it. He told me it, but he would not put it in writing. There was 
difficulty gathering enough evidence to make a case. It was all 
internalized so I did not really have much of a chance. Then I 
went to a secondary board. It took a long time and the end result 
was not satisfactory either." 


PesbZ 


What throws this mix out of line is that if we were talking 
about whether my fence was in the right place or not, people would 
probably accept this. However, to give you a concrete example, a 
woman came to me last year about a brother who had gone to a 
hospital and the operation did not turn out right. Most people do 
not understand what operations are all about. They do not 
understand the language, the techniques and the ramifications. 


What she did know was that a perfectly normal human being 
went to a hospital in Ontario and came out a vegetable. She heard 
something went wrong in the operating room. To this day she really 
does not know what went wrong. She certainly has not been able to 
gather anything that you could call evidence, but she knows 
something went wrong during the operation. She has tried at every 
turn to do something about it and has found it an incredibly 
frustrating process (a) to get evidence, (b) to do something about 
it and (c) even to find a place to go where it can be resolved. 


Mr. Mackenzie: Perhaps I could comment. The complaint 
procedure in Ontario does not replace the ability of litigation. 
What you sometimes get mixed up with is that a person still has at 
his disposal lodging a complaint against the doctor. He still has 
at his disposal the full gambit of litigious action that he can 
take, quite separate from laying a complaint against a doctor for 
purposes of professional misconduct. 


If he goes that route and decides to sue the doctor, he does 
not need to have gone through a health disciplines procedure 
first; heMean- simply “dé Fe.) rtherdecides: ‘tondo* that yrakinthe 
rules of law, evidence, discovery and so on come into it and he 
can go that route if he wishes. 


Mr. Breaugh: May I stop you there? This is part of the 
serious problem. In theory, what you have said is exactly true. 
When somebody says something bad happened in a hospital, a 
dentist's office or wherever, and asks what can be done about it, 
perhaps I am part of the problem because I explain that there is a 
College of Physicians and Surgeons of Ontario that has an internal 
committee and that~there is a Health Disciplines Board. 


I am sure when that person is talking to another doctor the 
doctor does not say, "Sue them.'' That is not the way we do things. 
We say, “There is a complaint procedure; use it first." Perhaps it 
is cleaner in the United States. Perhaps in the United States the 
first person you turn to is a lawyer and the lawyer says, ''We will 
eo, to count. | That 1s not our Instinct, Pract is) nolethe wayewe 
handle things in Ontario. We have these complaint procedures and 
we encourage people to follow them. 


Mr. Mackenzie: There has never been any encouragement I 
know of to follow them in lieu of one's rights in court. 


Mr. Breaugh: I tend to disagree. I tend to think when 
you go to a hospital and talk to people they say: "You have 
grounds for complaint. Here is how to fill out the form. Send it 
off to the college. If you do not like that, take it to the health 
complaints board." In theory you are right, but in practice we do 
not do that. 


0 r50) a.m 


Mr. Mackenzie: To take it one step further, even if they 
go through that process, once the process is completed, they still 
have every right they had beforehand in terms of litigation. 


* Minvebreaugh?s Again, (let imetjust interject .forra second. 
They still have that theoretical right of litigation, but now what 
they probably have is a college saying that nothing bad happened 
here, and you saying nothing bad happened here, and then we are 
now suggesting that you can go to court with two decisions 
essentially saying that the doctor was right and the patient was 
wrong. That is not exactly the ideal way to enter a courtroom. 


That is my problem. I accepted for a long time the notion 
that all professions have a right to be self-governing. I think 
Eheedifficulty I ami hung up on here isi'that ‘for some ‘instances 1 
would say we are talking about disciplinary action on how someone 
practises a profession. But I am now being convinced that there 
are more and more occasions when we are not really talking about 
moether@the doctor *didvaseodd “fob or not. 


We are talking about someone's legal and moral rights for 
the rest of their existence on this earth that have been lost in 
here, and we do not have a mechanism to even address that, let 
alone retrieve it. 


Mr. Mackenzie: Sir, I doubt if I can change your mind 
but all I would emphasize is that in my opinion what we have in 
Ontario is,an additional procedure for a complainant.as opposed to 
taking something away from him. They still have their full rights 
et Litigsatron, "but “rb they do not *wanl to “go “that toute sfaccording 
to our legislation they have the right to have the thing really 
carefully looked at to see whether that doctor ought to have been 
charged with professional misconduct. 


I believe we have an additional procedure as opposed to what 
I believe you are saying is one that is less thorough than that in 
the United States. 


Mp. worveduah: VUhieeis at the heart of the problem here, 
We have set up a number of ways to handle a complaint about 
improper procedures or improper treatment. Because we set those up 
and because we encourage people to use those, we downplay what is 
a-legal*right: 


In practice, I think you would have to agree that in Ontario 
the concept of getting a lawyer and going to court is.not used. 
Bhatceicea rarity? *Thetcommon thing is*to go throughsthe complaints 
procedure. We encourage people; we have these agencies in place to 
govthat."Youvare a’ part®ofi this’proééss "1 doonot’ know vit we are 
doing everything we can, but we are doing a lot to encourage 
people to use the established procedure of laying a complaint 
against the doctor, dentist, nurse, or whatever. I am becoming 
concerned that in doing that we are really denying people what 
would normally be taken as a legal right. 
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Mr. Mackenzie: All I can say to you, sir, is that I have 
explained my point of view the best way I can and I do not agree 
with you. 


Mr. Breaugh: Okay. Let me go to a couple of other things 
then. You do accept as a practice that your reviews are held in 
camera. 


Mr. Mackenzie: Yes. I am going to backtrack a little bit 
because 1 agree that the reviews are held in camera, but the board 
takes the position that it has the ability to open them up where 
they believe, iti/isminythexpublic inter estecinatacti, raboutytwo 


years ago, the Health Disciplines Board did decide on appl Sere 
that it was in the public interest to open a review to the public. 


That had to do with a review surrounding a death at the 
Hospital for Sick Children. A newspaper intervened and the board 
voted to open it. The board was taken to court by the College of 
Physicians and Surgeons of Ontario to challenge our ability to 
make that decision. The court upheld that we could, indeed, 
establish our own procedure, which included a decision as to 
whether or not it was in the public interest to hold a review in 
public. 


Mr. Breaugh: Okay, so you have established that you can-- 
Mr. Mackenzie: Yes, Sit. 


Mr. Breaugh:.--but the practice still remains that you 
hold most of your hearings im camera. ; 


Mr-. Mackenzie: Thats «correct, .Sin. We hold most.of our 
reviews in camera now. My understanding is that we do not have the 
option in relation to registration hearings. In fact, the board 
did hold registration hearings in public. and learned;,.as.a;result 
of one of the cases that had recently been before the board, that 
it had to hold them in the same forum that a disciplinary 
procedure is held, which is in private. My understanding at the 
moment is that we do not have the option of holding hearings 


publicly. We do have the option of holding complaint reviews in a 
public forum. 


Mr. Breaugh: Let me dwell on this just for a second 
because this. is a matter.of somesconcern to wmes First,dfisallyzal 
want to say I think I appreciate the original notion of doing this 
in private. If you are talking about a self-governing body and it 
wants to exercise some kind ae internal discipline, it seems to me 
there is an argument there that I understand. 


On the other hand, when it comes to your board holding these 
things in camera, I have some real concerns about that. They are 
the same concerns you would have, I would imagine, if this morning 
the procedural affairs committee decided to exclude the press, the 
public, and to review your board in camera. In other words, it 
would be as if we invited you into our little bailiwick in secret 
and will do what the hell we want with you. We will publish what 
we see fit and we will release your names if we think it is proper 
to do so, and you are just left hanging on the vine. So the whole 
process is a secret process unless we choose to make it otherwise. 


Pel) 


I would like you to address, for a moment, the arguments 
which I am sure you have for saying the in camera approach is the 
proper norm for the way you do your business. 


Mr. Mackenzie: 1 will be very frank with you. This is 
something that we--agonize is maybe too strong a word--think about 
eseacboardeall the time © Twill itellyou-that: invmorethan) 50uper 
cent of the cases, if a choice was given to the respondent, it 
would be the complainant that asked for a confidential forum for 
purposes of the review. 


The reason we do it, in most instances, is as follows: The 
type of complaint we get in front of our board is usually of a 
highly personal nature. It can involve anything from suicide, 
psychiatric problems or family problems to a number of other 
items. You must remember that our reviews are not hearings or a 
trial but simply held to adduce whether or not there is evidence 
for that purpose. If these reviews are held in public, it may well 
prejudice what can be done down the line. That is number one. 


Number two has to do with the feelings of the complainant 
involved. The types of things they would want to discuss if they 
thought it would be a public discussion would be severely limited. 


Three, the amount of information the board could adduce 
through its questioning in order to determine the effectiveness of 
the college's role would, in our opinion, in many cases be 
mingmizedsas*a result ior #the *public/ forum, Our sjob;,,cfirst.and 
foremost, is to find out whether or not the complaints committee 
did a proper job. We feel we should do that job in whatever forum 
we feel it can best be done. 


We recognize the other side and for that reason, we insist 
so strongly that we are prepared to go to court, as we did, for 
our right to put -it into the public forum when we feel there is a 
clear public interest here in terms of the merits of the substance 
o£ the,complaint. You still *have*tortake into.consideration,  :in 
fairness to everybody involved, the personal aspect of the things 
that come forward that many people do not want a public forum and 
the ability of the-board to adduce information that might not come 


BOrth inva .publicsiorums 

Ne. ehuegicheesbdehethecart oigmyeproblem!isjthat }there 
are two sides to the argument. There is no question about it. It 
is a delicate piece of business. I think there is a basic 
unfairness about doing this in camera. I could accept, for 
example, as courts do, that from time to time a judge will say 
that he does not want the details of the case reported and he 
issues an order saying that. If it were the practice of our courts 
to meet in camera, the public would be outraged. They would be 
saying: "Maybe in Communist countries you are not allowed to find 
Suc EWhialwbea cone GoW inuthescourtsjebutein,theafinee workdsitoissa 
basic tenet that whenever you sit in judgement the public at least 
has a chance to observe what is going on there." 


I think my problem is that I fall on the other side of that 
balance. If it were your practice to hold public hearings, or you 
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were allowed access to it, and if it became your practice 
occasionally to go in camera,,1 might be a little more, sympathetic 
to that. 


Tek ae le 


Mr. Mackenzie: Quite frankly, I would agree with you 
that a discipline procedure, which is normally held in camera, 
ought to be open because at that time a charge has been laid and 
an accusationeis! made. \Buteineoursinstance; \themchargemhasmnot 
been laid. It is a question of adducing whether or not there is 
one to make. Again, without going into all the details, this whole 
business of confidentiality comes into it. My guess is that if we 
held them on a regular basis in that forum, we would be so hung up 
in Divisional Court every time a matter came forward that one 
party or the other felt ought not to be discussed publicly that we 
would never get our business done. 


Mr. Breaugh: One of the other areas I want to get into a 
Lattle bit ‘thisimorning isuthis, confidentiality stuffscWedhave 
wrestled with that in legislative terms and studied it. It still 
seems that confidentiality comes into play when the doctor wants 
it to and does not come into play very often when the patient 
Wants <1Grto. 


I know you have had court cases and you have wrestled with 
it for years. I am still not very happy that we have arrived at a 
position where people have a legal right that is pretty clear that 
they can see their medical records and make use of them. I know 
the medical argument is that the public will not understand what 
is contained in medical records.or that there isa doctor-patient 
relationship here or that the patient really should not know. 
There is a heavy argument on that side of the coin, which I am 
aware of. 


But I am still unhappy with the situation that is practised 
by your board, for example, around medical records and I would 
like to hear your comments on that. 


Mr. Mackenzie: I would. be glad to comment. Before I do, 
I should go back to say one thing that has been brought to my 
attention. I should have told you that the matter of the right of 
the board to hold its meetings in public is still before the 
courts. The court did find that we are able to do that and that is 
now being appealed. 


I wonder if you can just put your question on 
confidentiality into a nutshell. 


Mr. Breaughs nda nutshell, lathinkgthescontidentiality 

is really used as a hammer, by the professions for the most part, 
and as an advantage for them. Whenever they do not want things 
released, they plead that it should be confidential material. The 
patient should not know and the public should not know; only the 
profession should know. I am somewhat concerned that it is not 
really being used to protect the patient; it really is being used 
to protect the profession. That concerns me. 
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Mrs, Mackenzie: I can”only answer in the context ofthe 
board. The board has an underlying philosophy that the 
complainants should have access to their records when they need 
those records in order to do what they have to do before our board. 


We are concerned about becoming a vehicle for access to 
records, notwithstanding what our purpose is. For instance, there 
‘is the Public Hospitals Act, the Coroners Act, the Mental Health 
Act and so on, all of which have their own legislative 
requirements concerning how or whether you can get the record. Our 
board gets those records by virtue of their being in front of the 
complaints committee, and we want to safeguard as much as possible 
our board from being a way around all those other acts so that the 
only reason someone comes before us is not for a complaint at all 
but to get records. 


That having been said, it would be lovely to be able to say 
in every case: "Here is the record. Go out, read it, come back and 
tecous*hear=your complaint Thevproblem Iwith «this As that, «first 
of all, I would guess that a high percentage of our cases are 
third-party complaints. A relative number of our cases are 
complaints in which other people are involved in those 
records--that is, family sessions with psychiatrists and that type 
of thing--where other people's privacy is an issue in relation to 
the rights of the individual before us. 


For ‘that treason; *Il-think “it°is' important “that theresbesa 
discretionary power so that those rights can also be protected. 
But in exercising its discretion the board, especially since 
Stumbillich, does release any records it believes the patient | 
_nmeeds to state his complaint, and that includes almost without 
exception the hospital records. 


Mr. Breaugh: —fherne-is the-nub jof my argument. You 

release any records you believe ought to be put forward. I think 
what angers me a lot is that even after Krever's report it still 
is true that if a patient wants to see a medical record, it is not 
easy. Sometimes it can be done, but it is not easy. If the 
compensation board wants to see a medical report, it can. If an 
employer wants to see a medical report, that does not happen quite 
as easily as it did a few years ago, but it still happens. 


It angers me a great deal that when you talk to hospitals 
and doctors and all those people who have these reports, they get 
downright righteous about how they are protecting the patients. 
Yet every once in a while I find out that the medical records, 
those sacred, confidential documents, are floating around some 
parking lot, in downtown Toronto because the garbagemen did not 
pick them up the right way. 


Mr. Mackenzie: That is my point. I say we believe what 
we believe, because I believe the moment you remove from the board 
wis rightetoimake a’ choice}/inother wordssfits discretionary 
power, you place in danger the rights of others. I say "we" 
because it is before us. 
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If somebody does not look at those documents and exercise a 
discretionary decision as to what is fair to release and what 
might be unfair to others to release, you run into the problem in 
reverse. In principle, it would be nice to be arbitrary about it, 
but you would just be stepping on somebody else's toes. The 
documents we get are not pure medical files on Mr. Jones. They 
often include other things. You have to go through them and pick 
out the ones that relate specifically to him. 


Mr. Breaugh: That is precisely it. You and I may 
disagree, but that is where I believe the argument hangs. I remain 
to be convinced that you have any great power or should have any 
great power to make that decision, that you should decide what is 
a pertinent medical record that ought to be released and that the 
patient, who never gets to see it, cannot make that decision. I 
think that is my problem with you there. 


Let me go to a couple of other areas. One of the things that 
concerns me a little bit is that every once in a while, we read in 
the newspaper about how certain people got disciplined by one of 
the colleges. You could almost believe with doctors and dentists 
and other such professional, as long as there is no sex in the 
dentist's chair, everything is all right. That is a no-no, but the 
impression that is left is that people are disciplined for moral 
reasons, but it is rare for medical reasons. 


Mr. Mackenzie: I disagree with you on that statistically. 


Mr. Breaugh: Statistically you would. Maybe it is just 
that the old newspapers like to write the juicy stuff. 


Mr. Mackenzie: Why not? In that business I understand 
that. ; 


Very often the cases that come before our board are matters 
that are quite correctly nonmedical in the technical sense. They 
are matters of communication and matters of consent and, in rare 
instances, they are matters of promiscuity, but we have a large 
number of cases concerning doctors that are very medical in their 
content. It is for-~that reason that the act provides the board 
with an ability to consult expert medical people when we need to 
come to conclusions on the information before us. The board takes 
advantage of that provision of the act quite often. 


Mr. Breaugh: You will be aware, of course, that a great 
deal has been written about improper actions by various 
professionals, such as pharmacists and doctors who hand out drugs 
pretty freely. Is the board in a position to comment on medical 
changes in the mores of medical practitioners? Do you do that? 


Mr. Mackenzie: The board does not have a legislated 
function to do that. Often in the reasons accompanying its 
decisions, when the board sees something either in the way of a 
trend or in terms of an individual that is worthy of comment, it 
will comment. Perhaps more important, the board prepares an annual 
report to the minister which is tabled in the Legislature. We use 
that report from time to time to bring to the attention of the 
minister and the Legislature trends and concerns we have seen from 
a number of isolated cases. 


bie em. 


For example, the board had in 1983 a number of complaints 
that involved practitioners over the age of 80. Without 
prejudicing anybody s-rizht to practise, the board felt 1t would 
be wise to consider monitoring such people on an annual basis, 
just as you monitor the right of a person over 80 to drive in this 
province, not because it has found any fault with any of the 
physicians involved, but because of the sum total of what it saw 
before. The board made that recommendation in its annual report. 


From time to time we see certain trends and things we will 
bring to the attention of the minister through our annual report. 


Mie breaugh: One thing that concerns me is Lido not 
think the public is aware of the power of medical practitioners 
to--there is no way to say this delicately--get around the laws 
and accepted practices of the land. 


For example, if the government of Canada decides a drug is 
MOCeSare enouen CO, be UusedrpLrOadly, it will not™=put-1t on the 
prescribed list. There are lots of interesting arguments about how 
Pe Makescaiiemiieteand ail that. DUE Ifva-medical “practitroner 
decides, "I want to use that drug," he can do so. It happens quite 
regularly. 


MismwMackenzie: fF Cannot comment on that.” f-do”"not’ know. 


Mr. Breaugh: What about the basic power of a 
Dro Scotonadbeperson, bike a doctor Co-=step outside established 
practices? Do you get regular complaints, for example, that a drug 
that is not approved in Canada was used on a patient? 


MewgMackenzie: Certainly not in that context. If<a 
member was practising outside the laws of the province-- 


Mr. Breaugh: That is the point. They are not outside the 
laws of the province at all. 


Mr. Mackenzie: If they are breaking the law in any way, 
which I thought you-- 


Mise Rede ies eyrare not. 


Mr. Mackenzie: Then that would not be grounds for 
professional misconduct, but if they were, that would be brought 
before us. 


Mr. Breaugh: To give you a concrete example, there is a 
drug called Depo-Provera. When I first had it brought to my 
attention, I had never heard” of it. Then I found it is the subject 
of a raging controversy around the world and I read some of the 
medical material on it. I checked to see whether it was approved 
ror use in Ganada ana it turns out it is*not, but I’ found > outcit 
was being used regularly in provincial institutions for the 
mentally retarded. 
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One of the first things that crossed my mind was, how can a 
drug that is this controversial, and not approved in Canada, be 
used in our provincial institutions? Then I found out, of course, 
it is being used under medical supervision. A doctor can prescribe 
it. It isan, amazing»drug- that as ‘Usedninvourainstitutronsetor “the 
mentally retarded. 


Mr. Mackenzie: I simply cannot comment. It is totally 
outside our jurisdiction. 


Mn. Breatgh: HasgnO-one eGverecomplained lonyOUsEngt, yin 
a way, here is the law for the world or Canada, but if the medical 
profession chooses to use the drug and say it is for experimental 
uses or whatever, the physician can do that on his or her own? 


Mr. Mackenzie: We have never had a complaint of that 
nature. 


My smbrealghe) thateiss ingerestang. 


I wanted to touch on one other area and then I will leave 
you alone for a while. You seem to be affected from time to time 
by decisions made in various courts. You quoted the example of 
confidentiality..bo) you thinksitadegtamesthatywas).clarifaed.4oe 
are you satisfied you will continue to operate the way you want to 
until such time as a court decides you cannot? Should we attempt 
to go at that and decide to make recommendations to clarify what 
should be confidential or not? 


Mr. Mackenzie: You are talking confidentiality now. 


Mr. Breaugh? Yes, 


Mr. Mackenzie: From the board's point.of view, it is now 


satisfied infasemuch_aseat beblevesathe/! court whaspestabtisnedettes 
braight,to release. the-record. 


Mr. Breaugh: ,.To,usé.therexample-you- = 


Mr. *Mackenzics.1f J.pcanejustesavyi.this ~the  Siumpal laen 
matter was decided by the Supreme Court of Ontario and we had to 
make a decision as to whether to seek leave to appeal to the 
Supreme Court of Canada. After considering the matter very 
carefully, our board decided not, to join) the college, in~that 
appeal in as much we believed the decision gave us the discretion 


we required. pubes qents is leave to appeal was sought by the 
colleges and denied. 


Mr. Breaugh: So from your board's position, you feel 
there is no need to clarify further your powers of discretion and 
you are not concerned that someone will challenge these decisions 
in subsequent litigation and turn that around. 


Mr. gMackenzies J.thinkyoUnspOSAatIONel Sabnal, EnGecoure 
has interpreted the legislation to the board's satisfaction. 


Mr. Breaugh: The way you want it. 
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Mr. Chatiman:) (Car tis eet! ac larification:om holding 
Hearing sin ‘Camera and "sovon?!etaveva "bit ‘ofa -conflich anny 
mind; maybe you can resolve it. 


In your 1983 annual report you are talking about the release 
of decisions. First, you refer to the complaint reviews. 


Mr. Mackenzie: On page 6? 


Meee Chairman weies,eipage.6, ein» the last part. ofkthaEgwou 


say, "Registration hearings are open to the public and the 
decisions are released in their entirety." 


Mr. Mackenzie: As a result of one of the court 
actions--and I am not sure whether it was Yuz or Stumbillich--the 
board has’ subsequently been advised by counsel that we are acting 
contrary to the legislation by holding registration hearings in 
public, so they are now private. You will find a correction to 
that in our’ next annual report. 


Mr. Chairman: All right, that explains it. I was reading 
section 11, subsection 11(6) and section 12, and I was getting a 
conflict between your statement and what I see in the act. 


Mr. Mackenzie: That is correct, and that is why we no 
longer hold them in public. 


Mr. Chairman: Fine. Thank you. 


Mr. Mancini: Mr. Chairman, I have a few questions to 
place before the people making the presentation here today. 


I thought I heard you say earlier something about a watchdog 
watching the watchdog. I believe you were referring to the 
Ombudsman reviewing your decisions. 


Mr. Mackenzie: Yes. 
Mr. Mancini: Do you have a problem with that? 


Mr. Mackenzie: Just what I said to Mr. Watson when he 
asked me the question. The board was brought into being before the 
Ombudsman Act, and at that time it was brought in for the purpose 
of protecting the public interest in relation to self-governing 
colleges. The board's position is that with the Ombudsman also in 
on that procedure now you have a duplication of checks, and one 
must ask the question of when that becomes inefficient. 


Mr. Mancini: You are aware, of course, that the Workers' 
Compensation Board was also instituted before the Ombudsman's 
office was instituted, and the Ombudsman spends a great deal of 
time reviewing the decisions made by that board. You are aware, of 
course, that there are probably hundreds of agencies and different 
ministry departments that were in existence before the Ombudsman 
was, and his office also has the right to review their decisions. 
You are aware of that? 
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Mr. Mackenzie: Absolutely, and the difference to some 
degree is that if you take, for instance, the Workers’ 
Compensation Board, decisions are made at that level that are 
government decisions; either you will get compensation or you will 
not, and that is a matter of appeal to the Ombudsman. But our 
process is in itself an appeal, so what you are talking about in 
our case is an appeal from an appeal as opposed to an appeal from 
an original decision. That is the difference. 


Mr. Mancini: I think you may mot quite uhave ht conrect, 
because there are two or three levels of appeal in the Workers' 
Compensation Board. 


Mr. Mackenzie: Yes, I understand that. 


Mr. Mancini: A person on either side of the issue can 
appeal. 


Mr. Mackenz be) ButuLtyisesthiLigwitiin sthe sboard..in 
other words, it is not an outside body having an appeal function 
against the Workers’ Compensation Board; it is all an internal 
process, which then goes directly from there to the Ombudsman. The 
difference is that in this case there is an external process, 
after which there is a second appeal. 


Mr. Mancini: Not to belabour the issue, but the appeals 
tribunal at the board likes to consider itself outside of the 
general operations of the board. 


Mr. Mackenzie: Yes,.l:understandathateabutlitwisastill 
part of the WCB. | 7 


2 


Lie20 cam. 


Moe, Mancinigpitgthatdwavyeateisrableatoe iNstiivewhbatar& 
perceives to be the fairness of its decisions. 


I do not want to get into a debate on whether the Office of 
the Ombudsman is relevant, but I certainly have no objection to 
its reviewing any decision your agency has made or will make in 
the future. 


I want to ask some specific questions about the complaints. 
I see on‘table 1 of the annual report you deal with the complaint 
review decisions issued by the colleges. I note that a large 
number, 61 complaints, involve the medical profession, and I 
wonder if you could give us--I am not sure if I should use this 
word--the typical appeal that you hear. Is it mostly to do with a 
personal problem between a patient and the doctor, or is it to do 
with some type of malpractice or some type of unhappiness with the 
Way surgery or prescribed medication has turned out? 


Mr. Mackenzie: It is always unhappiness in the sense 
that they are dissatisfied with something that is happening. 


Mr. Mancini: Are they unhappy that the doctor did not 
visit them once a day or are they unhappy he put them on drugs 
that were later found to be inappropriate? 
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Mr. Mackenzie Netme try 7.2 thinki it: is’ almost 
impossible to categorize them. We get a number of complaints from 
people who have lost a member of their family and are having a 
terribly difficult personal time accepting that death and have to 
investigate every possible cause as part of the process of 
accepting that death. 


MeawManc triacs] se thet the majority of your complaints? 


Mr. Mackenzie: No, that would be a part. We get another 
Pequpewhicheissearlessuthantper fect #result. ind sure icalworea 
treatment matter. We often have the problem where people look at 
medicine as a perfect science--and, of course, you and I know that 
is not so--so you get a relatively large number of complaints 
based around results that were not the results that were expected. 


Our job is to determine whether or not the results were on 
the basis of medicine being an imperfect science or because of 
some lack of professionalism on the part of the practitioner. 


There is a group of complaints that do not directly relate 
to medicine, such as whether or not there was informed consent, a 
full understanding of the procedure that was. going to take place, 
or whether psychiatrists properly found a person to be a danger to 
himself or to others with respect to enforced incarceration. Those 
Kinds of issuesfaresdiificdherttoepuet vin boxes. olswould se. we get 
a relatively diverse type of complaint. 


Mow Mancini? (When DPelooksatethe sdispositionsof, your 
complaints, are these in percentage I 


Mr. Mackenzie: Yes. 

Mr. Mancini: They are not actual numbers? 

Mr. “Mackenzie: No. 

Mr. Mancini: So we really do not have the actual numbers? 
Mr. Mackenzie: I can give you actual numbers. 


Mr. Mancini: Yes, that would be helpful. -Let us work 
With the. charteweshave in fronteof us#fior .1933% 


Mr. Mackenzie: Okay, in 1983 we received a total of 132 


cases, of which 96 were complaints and 32 were registration 
matters. 


“tre Mancini: Let ws deal with the-complaints for the 
time being. 


Mr. Mackenzie: Okay. 
Mr. Mancini: Of those 96 cases, 80 per cent were 


confirmed decisions made by the actual governing bodies of the 
particular professions. 
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Mr. Mackenzie: That is a little bit of apples and 
oranges, but that figure is probably not far off. 


Mr. Mancini: Do you have a breakdown as to what happened 
in those cases? How many of the 80 per cent were admonishments to 
the profession or upheld the view that the profession was correct? 


Mr. Mackenzie: In the matters we confirmed, which would 
be between 80 and 85 per cent, none were admonished. We simply 
confirmed the decison of the complaints committee. We agreed with 
the complaints committee that there was no fault. 


On the 15 to 20 per cent that were sent back, it would vary 
between sending them to discipline or making minor or major 
criticisms of the investigation of the college and/or the conduct 
of the practitioner. Some would go to discipline, some would go 
back for admonishment and some would go simply with 
recommendations to the committee. 


I repeat that statistic has to be taken in the light of the 
board's function as an appeal body and not a court of first resort. 


Mr. Mancini: I want to make sure I understand this 
clearly. When you decide on admonishment, you refer it back. 


Mr. Mackenzie: We refer it back to the college. The 
college is self-governing and we can either require or recommend, 
depending on the circumstances, that the complaints committee do 
whatever it has legislatively in its power to do. It can 

administer light admonishments-- 


Mr. Mancini: Let us get down to the nuts and bolts of 
this. Looking at the figures, we have 20 per cent where we send 
the decisions back to the governing bodies for admonishment, 
further investigation, disciplinary hearings, etc. What types of 
disciplinary actions have been taken in the cases where you have 
suggested or asked the governing bodies for admonishment? 


Mr. Mackenzie: The board has rarely had a situation 
where its recommendations were not complied with, and to ny 


knowledge has never had a circumstance where its requirements were 
not complied with. 


Mr. Mancini: That is the answer to one part. What type 
of admonishments would be suggested by the governing body when 
they have gone through the procedures of the first hearing, have a 
hearing before you and you conclude admonishment is absolutely 
required? Is there a suspension of licence? 


Mr. Mackenzie: It would depend entirely on the 
situation. I can give you an example if that would help. 


Mr. Mancini: Of the 96 cases you heard--I am trying to 
figure this out quickly in my head--I believe there were probably 
six to eight for which you actually required admonishment, so 
there is nota lot toechodse “irom: 


Mre Mackenzies*The factavemains "that it would ditter in 
every instance. 
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Mr. Mancini: Give us some examples. 
PESO a.m. 


Mr. Mackenzie: If you are asking me what type of 
admonishment you would give, an example would be that if, having 
heard from the complainant, we looked at the documentation before 
the complaints committee and agreed the doctor did nothing for 
which he could be charged with professional misconduct, but 
learned or came to the conclusion as a result of the review that 
his communication with the patient was less than might have been 
desired, we would find that was not grounds for a charge of 
professional misconduct, but in the public interest might be 
something that should be brought to the attention of the doctor in 
a relatively formal way. 


We might, therefore, return it to the complaints committee 
of the college and advise it to admonish or caution Dr. Jones to 
review his communication procedures with patients under certain 
circumstances, or that type of thing, but it would be individual. 
It would not be sending it back and saying, "Please slap his 
wrist." There would be a specific purpose for doing so and that 
purpose would be spelled out. 


Mr. Mancini: Getting back to my question, as I said 
earlier, 1itmyvcalculationsvare correct, sitsappears |there wereosix 
or eight circumstances in 1983 where you sent word back to the 
governing bodies that admonishment was necessary. Could you please 
inform us what type of disciplinary action was taken in.each of - 
those cases? 


| Mrs Mackenzie: All iscanttell you, -sir, is, to my 
knowledge, wherever we asked for admonishment, it was administered. 


Mr. Mancini: Excuse me. I do not think you are purposely 
evading my question. Either you do not understand it or you may 
Moe nave the =intormation in front of you. I willvery*to dota 
better job of asking the question. I would. like this committee to 
know the recommendations made by your board in 1983 for the six or 
eight cases where you required admonishment. 


Mr. Mackenzie: -Iisdornot™havée them’with- me, sir. 


Mr. Mancini: I want to put a request before the 
committee, Mr. Chairman, that we receive that information. I 
believe it is very important for us to know what type of 
discipline is actually being asked for when the case is-- 


Mr. Mackenzie: Are you talking about referrals to 
discipline committees, sir? 


Mr. Mancini: I am talking about the disposition of 
complaints in table I, headed Health Disciplines Board: Complaint 
Review Decisions Issued by College. We went through all the 
figures earlier. 
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Mr. Mackenzie: In discipline hearings, for instance, 
there are conclusions to those. All I can ‘say is in each instance 
the decision would have been sent back to require the committee to 
do something, to advise the doctor to be more careful about his 
bedside manner, his manner of obtaining consent or whatever the 
merit of the complaint was. In each instance, to my knowledge, the 
recommendation was met by the college. 


Mrs") Mancini: Mr. (Chairman, with all due respect, 1°.do 
not consider that to be a full answer to my question. 


Mr. Chairman: Exactly what are you requesting further? 


Mra. Mancinitab would like to know ingthese’ sixsor.etent 
circumstances what type of discipline was asked for, whether it 
was that Dr. So-and-so improve his or her bedside manner, whether 
there should be more communication or whether a more serious 
admonishment was asked for. I would like to know specifically what 
was requested. What was actually sent back to the college? 


Mr. Chairman: Mr. Mackenzie, we will be breaking from 12 
until two. Is there any problem with gathering up the six or eight 
requests to the specific colleges in that two-hour period? 


Mrs. Mackenzie: am certainly not) trying ito be 
unco-operative, but they are not categorized together. We would 
have to go through all the decisions that were made that year. 


Mr. Mancini: There were only 96. 


Mr. Mackenzie: It would be somewhat difficult to read 96 
decisions .in an hour. 


Mr. Mancini: I am not asking you to read them all. 

Mr. Breaugh: We simply ask you to provide the committee 
with the documents you have on those six cases before the 
committee writes its report. 

Mr. Mackenzie: I will be-happy to co-operate with that. 


Mr. Chairman: That will be over the next week? 


Mr. Mackenzie: We can probably have them to you later 


Mrse Chad rman -afhatewouldabe. excellent: 


Mr. Mackenzie: Or tomorrow, whenever, as quickly as we 
Can. 


Mr Chairman: Mr. Mancini, i£ they can come up with: four 


or five or six and get them to us this afternoon, would that be 
all right? 


Mr. Mancini: Yes, that would be a partial answer, but 
there are so few, I think it is necessary for the committee to see 
all of them in order to make a reasonable judgement. 
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Mr. Mackenzie: Mr. Chairman, it would be my proposal 
that the decisions we give you would be the ones that have the 
statistics crossed out, the names, places, institutions. Is that a 
problem with this committee? 


Mr. Chairman: I do not think that is a problem. How do 
committee members feel about that? I see Mr. Breaugh grinning. 


Mr. Breaugh: It is an unusual request to have a 
legislative committee censured before it even gets the documents. 


Mr. Mancini: Why would you request that? 


Mr. Mackenzie: Because without knowing what I am talking 
about, they may be matters that ought properly to remain 
confidential. 


Mr. Breaugh: Normally we would make that decision, as 
Opposed to people providing us with the information. 


Mr. Chairman: We do have the provision to sit in camera 
here as well. 


Mr. Cureatz: Since Mr. Mackenzie is so co-operative in 
giving the material to us, it would be nice if the committee could 
be co-operative back. Let us examine the material and, at that 
time, we could examine it in camera. 


Mr. Mancini: Let me put the question in a different way. 
After we see the confidential information,-if we request that it - 
not be confidential, is there a. problem? 


Mr. Mackenzie: I am going to have to consult counsel on 
Cais one, it I?maye® 


Mr. Chairman: Perhaps you could bring with you two sets, 


one blacked out and the other not blacked out and provide the 
blacked-out set first. 


Mr. Mackenzie: It seems to me if the intent of seeing 
these decisions is, as I understand it to be, to see the form of 
the request for admonishment, or whatever, that will be very clear 
in those decisions, blacked out or otherwise. 


Mr. Mancini: But as a committee we should have some 
leeway to make our own decisions down the road. I understand we 
are asking for specific information but, as a legislative 
committee, we should have the legislative authority to ask for 
more information as we go along on these hearings. 


Mr. Chairman: Then my previous suggestion is, if you are 
making photocopies, make two sets, one with the information 
blacked out and the other still in your briefcase not blacked out 
and you can provide us with the first ones first. Then if any 
committee member felt there was any reason to go beyond that, you 
would have the information in your briefcase. 


Mr. Mackenzie: May I consult with counsel? 


Mr. .ChaitmanncCer tadmby.. 


Mr 1 .Breauph > elimay satin, J bclpI by spuiebing “on .Ghe ecouG 
that this committee has the right to see the information in an 
unvetted form and it would be at our discretion whether we would 
publish any names. I have no intention of publishing anyone's name 
or.,to,do anything other «than take.a, rooksat ib, but. Lsthink-Le Ls 
a reasonable request on the part of the committee to ask to see 
Che cases. 


We assume some obligations when we get it and I think we are 
all big boys and understand that. I do not see a problem here. We 
are simply asking to see, not even all of the cases that were 
reviewed by the board, but to see a number of cases that were 
reviewed by the board and referred back to the colleges. That 
seems pretty reasonable. 


We ought to be able to see the cases in their original form 


without anyone vetting them for us. I believe we are all in line 
here. The next logical step that I would like to see is what the 
colleges did. 


11:40 a.m. 
MrieoMancinise Justgonepstep.atwal time,» Mr... Breaugh, 


Mr. Breaugh: I do not see anything unreasonable in the 
request for it, one step at a time. 


Mr. Cureatz: Yes, but what is the point? The point. we 
are trying, to look at-- at: 


Mr. Breaugheo Thel poames icy iodornet readlypask forethe 
documents where the person giving me the documents has the 
Opportunity to vet them before he gives them to me. 


Mr... Cureatz:, Yes 2, bute the, pointiis.what.is fhe vetting 
doing? 


Mr. Breaugh:.] do not know. I would be a little happier 
if I did know. 


Mr. Cureatz: I am suggesting all it is doing is removing 


those people's names. What we are looking for is the substance of 
the decision, not for the people's names. I am not so happy with 
what you are proposing. I would rather have the documents, look at 
the vetting and we can see what the particular case is all about 
in terms of the substance. 


Mr. Chairman: Can we go back to my suggestion of having 
the two, the expurgated and the unexpurgated copies, one of each? 


Mr. Breaugh: It truly is a wonder to behold. 


Mr. Chairman: Full of compromise, Mr. Breaugh. Mr. 
Mancini, do you want to carry on? 
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Mr. Mancini: It was suggested that we could probably get 
information on the matters listed as further investigation under 
the disposition of complaints and discipline hearings, and with 
comments. That, in my quick calculation, would add up to maybe 
another 10 pieces of information. Is it a problem obtaining that 
information? 


Mr. Mackenzie ino eosin 


Mr. Mancini: .Thank you. We will get two copies of that 


too, I understand. 


Mr. Mackenzie: Yes, sir. 


Mr. Mancini: Let us stick with the medical profession, 
stick with doctors, because they give you the biggest work load 
and are the most visible part of the medical profession for many 
different reasons at this time. I was not surprised but I am 
concerned that, in most instances, doctors are represented by 
counsel and the complainants are not represented by counsel. We 
were informed that you operate these hearings in a very open, 
cordial, unstructured manner, trying to elicit all types of 
Iprormal ion; <etc. 


Do you find that the doctors who are represented by counsel 
may have an intimidating factor, they may be intimidating at these 
hearings. What is their actual role at these hearings? Does the 
doctor turn, the way you did a few minutes earlier, to counsel and 
Say, aacan worse “this Joreshouldiwegsay. this:or not? i) guess athere 
is no.cross-examination by the doctor's lawyer in regard to the 
patienky 1S sbhabecorrect? 


Mr. Mackenzie: That is correct now, yes. 
Mee Mancini: aWas-ttenotscornnect.ear bier? 


Mr. Mackenzie: No, at one point in the board's 
procedures we had cross-examination and, as I said earlier, we 
have changed that procedure. 


Mr. Mancini: When was that changed? 


Mr. Mackenzie: Within the last four months, as a result 
On Gherstumbillich-decision..l£,yourréc¢allpGearlier-thissmornings! 
said the courts found we were holding a type of hearing because of 
the procedures that we allowed the complainant and respondent. We 
have reverted closer to the pure review process contemplated under 
subsection 8(2) of the act, which does not allow for 
cross-examination. 


Mr. Mancini: I am surprised that you actually allowed it 
earlier on and would have to be told by someone else not to allow 
it, when we know full well that an ordinary citizen coming in 
before the board without counsel has absolutely no chance in front 
of a sharp lawyer. Anyway, that is not the point. 


The point I want to dwell on here is the role of the counsel 
at the hearing now. 
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Mr. Mackenzie: The role of counsel is that, as 
stipulated in the act, the complainant and the respondent are 
allowed to state their complaint and give their answer in person, 
in writing or through an agent. Both sides are entitled to be 
represented by counsel. 


The counsel, whether he be for the complainant or respondent 
before our board, is encouraged to let the complainant do the 
speaking with respect to the complaint and the respondent to speak 
directly to the board with respect to his answer. 


Counsel, of coursé; hasv£ull ‘right’ to*question his client 
and to represent his client in any way he thinks fair. The rights 
of the parties are protected by the chairman. Because a lawyer is 
on one side and not the other, it is part of my function to see 
that both parties have a full and fair review before the board. 


The second part of my answer is that the people involved, 
the complainant and the respondent, were brought there in the 
first place by a serious concern. In the case of the respondent, 
the possible outcome could be a hearing that would result in a 
cancellation of his licence. He is fully entitled to proper 
representation under those circumstances. 


Mr. Mancini: No one would want to deny anyone full and 
proper representation. I am sorry you may have concluded I 
suggested that. My question deals directly with the hearings you 
hold and the type of atmosphere that may be created by one party 
being represented by a very good lawyer and another individual who 
is not particularly. informed about the governmental process or 
your board being there all by himself. 


The setup of such a situation makes the whole hearing 
somewhat unbalanced. If you are telling me you go out of your way 
to try to counter that, I guess we have to accept your answer. 
However, I do not for a moment believe that a person without 
counsel is as equally represented as a person with counsel. That 
leads me to my next question. 


Does the Ontario Medical Association pay for counsel for the 


doctors who appear before your board or is it paid by the 
individual doctors? 


Mr. Mackenzie: I have no idea. 
Mrs) ManeiniesCould -werobtainsthat seMr.,Chairman? 


Mr. Chairman: Does the board have any evidence in its 
files as to where the solicitor's account goes or who payssit? 


Mr. Mackenzie: Because one firm does a large proportion 
of representation of physicians, my guess would be it is done 
through insurance policies, malpractice insurance or whatever it 
is, as opposed to a direct payment. I would guess it is not the 
Ontario Medical Association. 


Mr. Chairman: Have you any information in your files to 
substantiate that one way or the other? 
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Mr. Mackenzie: No. From the board's position, they’ are 
entitled to counsel and so is the compiainant. We do not have any 
function, need or desire to ask where the lawyers come from. 


Mr. Breaugh: I wonder whether John Eichmanis could check 
with the OMA and the college to see which is the case. 


Mr. Chairman: Are you thinking about over the noon hour? 


Mr. Breaugh: It does not have to be done that quickly; 
whenever he has time. 


Mr. Mancini: That was my original request, Mr. Chairman. 


What is the name of the one firm that usually does the 
representation? 


Mr.- Mackenzie: Onelfirmethat;issoften before us is 
McCarthy and McCarthy. 


Mr. Mancini: Are you telling us you usually see the same 
lawyers in front of your board? 


Mr. Mackenzie: McCarthy and McCarthy is quite a large 
firm. We see a number of lawyers from that firm. 


Mr. “Mancini: “Iidid not “ask "that. “l“am-asking you 


whether, on the basis of some of these 96 cases, you usually see 
the same lawyers in front of your board. 


“Mr. Mackenzie: Pec anne answer that eener than. to say-- 
Mr..Mancini:"Are®there five, six, “half .a dozen or ‘eight? 
Mr. Mackenzie: Maybe a dozen, maybe two dozen. 

Mr. Mancini: Are there any who appear more than others? 


Mr. Mackenzie: Not particularly. 


boro a.m. 


Mr. Mancini: Before I get into that I want to get back 
to what you said concerning people in the medical profession who 
have their lawyers there because an outcome may question their 
ability to practise, and I fully respect that. You mentioned the 
word "malpractice," whereas initially that word was not used very 
often. I believe initially you were stressing the fact that most 
of your cases really were not for malpractice but for bedside 
manners and for proper communications between doctor and patient. 


So we are seeing now, actually, by the use of this word, 
that a particular firm that we believe now ose before your board 
often and is an expert in the way your board works is representing 
these doctors. I am not saying it should or should not; I am 
trying to put everything into proper perspective, that it does in 
fact represent any doctor who may be accused of one thing or 
another, that in fact it is there to protect its clients and to 
BNeure that if a case does go to civil court later, there is«some 
type of record that it can use. 
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That relates back to some of the concerns and issues that 
were raised by Mr. Breaugh. You suggested that, "Yes, when all our 
hearings are over. if someone is not happy, we will go to civil 
court and fight it out there and everybody will have the best 
counsel available." But given the fact that you people make 
decisions and there are lawyers schooled in how your board 
Operates and how fShese situations take place, in my view, rightly 
or wrongly, it certainly appears to me that this would give one 
side some type of advantage. 


Mr. Mackenzie: Am I going to be allowed to answer that 
question, Mr. Chairman? 


MratMancinic Thatevwas morecot alstatement. thanta 
question. 


Interjections. 
Mr. Chairman: Go ahead, Mr. Mackenzie. 


Mri.) Mackeneie's Mr wiGhairnana ie wouldeLike.to gay bh iret 
of all, what I intended to say earlier today was not that we do 
not deal with cases in which you could use the word "malpractice." 
As a matter of fact, I believe I said it was a fairly large part 
of our case load and it is why the board has in its legislation 
the ability to consult an expert opinion. Malpractice is not the 
only reason for which a doctor can be charged with professional 
misconduct, but it is one of them and it is certainly a large area 
of the matters we deal with. 


With respect to the purpose of the lawyers being present, I 
would say that the gentleman is right to a degree. Indeed, while I 
said earlier that the complainants were not always represented, 
they are represented on occasion; and in most cases where they are 
represented, it is because of the litigious intent on their behalf. 


Indeed, the board serves a function on behalf of the 
complainant in many instances to determine whether or not a 
litigious action is going to take place. In those cases the 
complainants are equally well represented; they have lawyers there 
who are doing exactly the type of thing that was suggested is 
being done on behalf of the doctors. That happens on many 
occasions before the board. 


Mr. Mancini: Recently the Grange commission finished a 
very lengthy hearing on the unfortunate situation at the Hospital 
for Sick’ Ghildren; candait.appeared from) start»to,finish.that.the 
people who were put under suspicion were probably the people in 
the medical profession who were viewed as having the least power 
in the hospital system: the nurses, not the doctors and/or the 
administration. That in itself has always concerned me. 


I want to ask you whether or not you had any role whatsoever 
in the situation that took place at the Hospital for Sick Children 
in any of the deaths that occurred there. 


Mr. Mackenzie: None whatsoever. 
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Mr. Mancini: No complaints were brought? 

Mr. Mackenzie: No. 

Mr. Mancini: Probably because the emphasis had been 
placed on the nurses. Were you surprised that no complaints were 
brought before the college of physicians? 

Mr. Mackenzie: No. 

Mr. Mancini: You were not surprised? 


Mee Mackenzie: lf never put my mind to it. 


MreetManciniss losee. Have you had 4 situation similar to 
that brought before you where there was an unexpected death? 


Moe sdekenzZte: Similar to. a-disoxin death? 


Mew Mancini: Similar to the whole situation where there 
was the unexpected death of a baby. 


Mme Mackenzie: «Nom sir. (he board still has before it 1a 
case having to do with a death at the Hospital for Sick Children. 
My understanding is that it is an older child. The board has not 
dealt with it and I have no idea of the merits. 


MeeeManciunis  lesee. inhatvtseall for now; Mr. Chairman. 

yy bays Chairman: Thank you, Mr. Mackenzie. Sinee it is two 
or three minutes to 12, rather than’ go on to the next member for 
questioning, maybe we can knock off until two o'clock. That may 
give you a chance to gather up some of the information requested. 


The committee recessed at 11:56 9.m. 
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CHAIRMAN: Treleaven, R. L. (Oxford PC) 
VICE-CHAIRMAN: Watson, A. N. (Chatham-Kent PC) 
Breaugh, M. J. (Oshawa NDP) 

Charlton, B. A. (Hamilton Mountain NDP) 
Cureatz, S. 00,5 (Dunham Eastvro) 

Edighoffer, HH. Ae CRerthmk) 

Kelis) Ms Go “GHumbent Pra) 

Mancini, Re i( Essex South vk) 

McNeil, R. K. (Elgin PC) 

Miller .(G. “Lo (Ha ldamand=-Nortolk:.) 

Rotenberg, D. (Wilson Heights PC) 

Villeneuve, N. (Stormont, Dundas and Glengarry PC) 


Substitutions: 
Hennessy; Mai (Porc Willitam yee ronson. ir Kelals 
Pollock; J, CHastings-Peterborough) PG) tor Honk Miaihovenbere 


Glenk: “Foreyt home 


Start; 
Eichmanis, J., Research Officer, Legislative Research Service 


From the Health Disciplines Board: 
Fraser, R., Legal Counsel; with Fraser and Beattie 
Mackenzie, K. N., Chairman 


LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON. PROCEDURAL AFFAIRS 


Wednesday, February 20, 1985 


The committee’ resumed tat 2uwl0 p.sm. «in room’ 228. 


AGENCIES, BOARDS AND COMMISSIONS 
(continued) 


HEALTH DISCIPLINES BOARD 


Mr. Chairman: We have a quorum present. Mr. Mackenzie, 
Mr. Mancini has asked that we finish this matter of what I call 
these samples of epistles of yours back to the college involved. 


Mr. Mackenzie: Mr. Chairman, I have two problems. One is 
administrative. Over the lunch hour the staff of the secretariat 
has not been able to pull the total number of decisions requested. 
They are still working at it and expect to have most of what is 
required here within the half hour. 


I have some other comments as a result of the request. I do 
not know whether you want me to make those now or when the 
decisions arrive. 


Mr. Chairman: Shall we go on with questioning and deal 


with those later? What is the committee's wish? Fine. Carry on 
with questioning. 


Mr. Villeneuve: I.see you handle complaints from 
pharmacies, or on behalf of people who are unhappy with drugs they 
have received or whatever. Would this have anything to do with 
no-name brand drugs? Just exactly what are those complaints? 


Mr. Mackenzie: We do not get too many in relation to 
pharmacies, but the thrust would more often be alleged improper 
prescription filling. Indeed, we recently had a complaint in which 
a consumer was concerned because he had been given an out-of-date 
prescription, and when it was returned, no refund was given. We 
have never had any no-name complaints before us as such. 


Mr. Villeneuve: There is a bit of controversy within the 
pharmaceutical industry itself regarding no-name brands. I believe 
they have been under some sort of investigation. I just wondered 
if this was part of some of the complaints against the 
pharmaceutical people. 


Mr. Mackenzie: We have had no complaints of that nature 
totdate,; 


Mr. Hennessy: I would like to ask a question regarding 
senior citizens getting drugs. They may have been taking a certain 
brand when suddenly they are told by the pharmacist it has been 
changed sto take this as it’is just as’good.. Sometimes: the drug 
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does not agree with them and they want to get the one they had 
before but they have to pay for it. It is then a different ball 
game. 


I am wondering why the sudden change for senior citizens 
when it comes to drugs. They are told that it is too expensive and 
they are switched to something else, but maybe the people cannot 


take what they are switched to and then they are caught out in 
lertitield. 


Mr. Mackenzie: I am’subject to your direction, Mr. 
Chairman, but that is a matter that does not come before our 
board. I think all I can say is that we have never had a matter of 
that type come before us as a complaint. 


Mr. Hennessy: I do not think they would come from 
Thunder Bay to complain about the drugs, but they come to my 
office and complain to me and I am just passing it on to you. 


Mr. Mackenzie: I appreciate that, but I am not sure what 
I can say in response because it is outside of our-- 


Mr. Hennessy: It is different for someone who complains, 
because in this place you get a medal if you find who you want 
anyway, so just finding the person, never mind speaking to him, 
would be an asset. 


Mr. Eichmanis: Looking over the acts and the provisions 
that govern your procedures, I was curious. In some sections of 
the act there is discussion about hearings and reviews. It is 
optional in some cases whether you can hold a hearing or a-review. 
For example, subsection 7(1) states, ''The board shall conduct such 
hearings and perform such duties as are assigned to it by or under 
this or any other act." Then it goes on to talk about hearings and 
so On. Lt is not Until supsection 6(CZ) that Wt talks: aoGut reviews: 


The impression that is left with me is that, whereas under 
section 7 I assume all your operations or activities are in. the 
form of hearings, in fact that is not the case because the act 
then switches gears and talks about reviews. On the surface it 
appears to be somewhat inconsistent. I would have thought that 
section 7, which gives the broad general parameters of what you 
do, would also. include that you do reviews, but it does not talk 
about reviews at all; it only talks about hearings. 


There is some confusion in my mind. Do you have an option as 
to when you can hold a hearing and when you can hold a review? 


Mr. Mackenzie: The legislation requires that the board 
review the decision of the complaints committee, so that in 
matters of complaints the board holds a review and not a hearing 
and it is not subject to the same degree of the Statutory Powers 
Procedure Act. 


In matters of registration the appellant has a choice to ask 
for a review of a decision or a proposed decision of the 


registration committee, or he can ask for a hearing to review the 
decision. 
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If it is a registration review, in that instance alone the 
board .reviews the documentation that was before the registration 
committee without any parties being present. It simply goes over 
the documents, reviews them and makes the decision. 


In the case of a hearing being requested, then it is a full 
tribunal under the Statutory Powers Procedure Act. The only 
requirement for a hearing is under those circumstances and the 
board has no legislative authority to hold a hearing in relation 
to. complaint reviews. 


Mr. Eichmanis: Under the registration procedures, you 


indicate that the individual has a choice as to whether he wants a 
pevrew or *a hearing. “is*that! correct? 


Mr erackenzies Yes, tsir’ 


Mr. Eichmanis: Does the applicant generally know what 
the differences are? 


Mr. Mackenzie: The colleges involved send a letter of 
decision or proposed decision to the applicants in which they 
outline the different procedures that are open to them. Subsection 
11(1) says: "Where a registration committee proposes to refuse to 
grant registration to an applicant, or proposes to attach terms, 
conditions or limitations to a registration, the registrar on 
behalf of the committee shall serve notice of the proposal of the 
committee, together with written reasons therefor on the applicant 
OpeErecisatnant, ‘andVvavcopy &thereolitoetthers board)” 


Zoe aD Rall a 


Subsection 3 states: "A notice under subsection (1) shall 
inform the applicant or registrant that he is entitled to a 
hearing by the board or to a review by the board of his 
AD PLT CAE LOTATs «= 


Mr. Eichmanis: On the surface one could say this could 
be simply said, that one is entitled to a hearing or review, 
without any explanation of what the different procedures involve. ~- 
Would there be an explanation of the differences to the appellant 
so he would know? 


Mr. Mackenzie: I am not sure there would be. The problem 
is that it is not before us until an appeal is made. It happens 
more often in matters of nursing than in medicine, because for 
whatever reason the largest number of appeals for registration we 
get is in the nursing profession. In many instances the request 
for appeal comes from people for whom English is not their first 
language. When it receives these appeals, one of the functions of 
the secretariat is to talk to the appellants to make sure they 
understand what their options are and what will proceed under the 
basis they have asked for. 


For instance, we often get people asking for hearings when 
they are not in a position to present evidence--they are in the 
Philippines or wherever--and what they really want is a review. It 
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works in reverse as well. We try to to deal with that problem as 
much as we can when the matter comes to our attention. 


Mr. Eichmanis: There is another point I want to raise. 
Earlier tnis morning you discussed the question of a complainant 
who was dissatisfied with going through you, etc., and you said he 
had the right to go to the courts and seek redress in that way. I 
understand from the act, under subsection 11(9), that where it is 
a registration matter the person can appeal directly to the 
Divisional Court from your decision, whereas under the complaints 
procedure there is no comparable provision. 





Mr. Mackenzie: My understanding is there is nothing that 
specifically allows it in the act. They can go and have gone by 
way of judicial review. 


Mr. Eichmanis: From the complaints-- 


Mr. Mackenzie: From the decision of the Health 
Disciplines Board relating to a complaint matter. 


Mr. Eichmanis: Although it is not specifically provided 
ror intheract; 


Mrs e@Mackenzies eThat susgeornectseitals fin gthearules tor 


civil procedure. 


Mro Edighoffer: Back stogthe nitty-gritty,,’ thesoperation 
of the board; you have seven members. 


‘Mr. Mackenzie: Yes. 


Mr. Edighoffer: Do you have to have a quorum of four to 
Sut? 


Mr. Mackenzie: A quorum for purposes of reviewing a 
complaint or hearing a registration is three; a quorum for regular 


board business is four. Three members of the board can sit on a 
panel. 


Mr; Edighoffer: In the past, have you found that only 
certain members are available for hearings or are they pretty well 
Spread out amongst the members? 


Mr. Mackenzie: The members of the committee are paid a 
per diem so the attendance is rather good. 


Mr. Edighoffer: Are all your hearings held in Toronto? 


Mr. Mackenzie: @1t is olmpeeneralepracticestosahotdsour 
reviews and hearings in Toronto, but we will hold them outside 
Toronto under specific circumstances. In the matter of a hearing, 
there are no witnesses in the review process for instance, but in 
a registration hearing there may well be witnesses. If a nurse who 
wishes to call four witnesses lives in Pembroke or Ottawa, the 
cost could be prohibitive and the board will consider going and 
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sitting there so the person can bring the people forward. We did 


that late last year. Under normal circumstances, the board sits in 
Toronto. 


Mr. Edighoffer: From what you have said regarding the 
hearings, the majority are in camera. 


Mr. Mackenzie: Yes. 


Mr. Edighoffer: You have also said you do not feel the 
Ombudsman should have the right to review it. All Ombudsman's 
reviews are in camera. Why would you not do away with the Health 
Disciplines Board and just send everything to the Ombudsman? 


Mr. Mackenzie: When this became a matter of controversy, 
my position, personally, was that there is a duplication. It would 
be up to wiser minds and eyes as to which of the two methods would 
be more effective with regard to this particular procedure. The 
only answer I can give you is that the Ombudsman's powers, as you 
know, do not extend to being able to require anything being done. 
The Health Disciplines. Board has that particular power. The thrust 
Of my argument is not that one is better than the other. It is 
simply that there are two in place. 


Mr. Mancini: You mentioned the members are paid a per 
diem. Do you have the amounts? 


Mr. Mackenzie: Yes. A member of the Health Disciplines 
Board receives $110 per day and the vice-chairman $126 a.day. 


Mr. Mancini: What does the chairman receive? 


Mrae Mackenzi ebm Hedi sanotmonmanpertdiem: Siabelieverthe 
chairman receives a half-time salary of $25,000 a year. 


Mre Mancina: ®dewas, lookingtat your global budget, which 
ison) pagel 6-0f our’ researcher's report. For 1983-384, it is 
$2437 000:81 amenot sure [I understood this correctly. Does that 
include the money from the secretariat for the staff, or is that 
excluding the staff from the secretariat? 


Mr. Eichmanis: It is my understanding it includes the 
secretariat. © 


Mr. Mancini: It includes your support staff. 
Mr. Mackenzie: That would be my presumption as well. 
Mr. Mancini: What would legal fees be for a year? 


Mr. Mackenzie: I do not have that information in front 
of me, but I would guess somewhere between $65,000 and $70,000. 


Mr. Mancini: Has it been averaging between $65,000 and 
$70,000 per year? 
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Mr. Mackenzie: The gentleman beside me is the counsel . 


for the board. He informs me that for the 10 months of this year, 
the fees have been $50,000. 


Mr... Mancini = Fromc$60,000) to'1$/70;000mis: about nish. then 
for 12 months. How do you decide on counsel? Do you have one all 
the time? 


Mr. Mackenzie: The board selected @ firm of counsels? at 
its inception. 


Mry “Mancini? What iswehestirm? 


Mr. Mackenzie: Fraser and Beatty. Mr. Russell Fraser, 
who is here with me today, is the board's counsel. It selected 
that counsel some 10 years ago, has reviewed it from time to time 
and has the highest confidence in its counsel. 


Mr. Mancini: That was not my question. I raise this 
concern when we have other boards and commissions before us. 


Mr. Ghairmans Yes; syoundo: 


Mr. Mancini: The chairman was a practising lawyer before 
he became a member. I am not sure if he is now or not. I have 
aired my concerns before and I will again. I do not find the 
practice of using the same firm and/or the same lawyers for a 
particular government agency for long periods of time to be in the 
public interest. 


I do not say that because I want to question in any way 
whatsoever the competency of the gentleman who is with you today 
or the people who represent the other agencies, boards or 
commissions who come before us. However, when we are spending the 
public's money, there should be a fair opportunity for people in 
the profession to have a chance at a particular contract or at 
beasts par lao newt. 
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We had a situation here last week in which an agency was 
spending $150,000 a year for the services of a legal firm. I was 
Surprised it was all going to one firm and had been for a number 
of years. It is the same with the board of which you are chairman. 
I am not sure whether we will make a recommendation as to how we 
feel about this, but as a member of this committee, given the fact 
there are a lot of good lawyers out there who are struggling 
because there are not enough clients, it is my view that some of 
this work should be spread around, with all respect due to your 
present counsel and certainly with no malice intended. 


linissonlyt thatAlteel>s«isinceni Gcietoubldcumoney,sibhere 
should be a procedure whereby you make a determined decision to 
spread some of this work around. I am sure, after a few months or 


so, people will be brought up to date with what you are doing. 


ped 


I am not saying you have to do it all at once or you should 
do something to disrupt the reasonable operation of the board, but 


it is my view that since it is public money, some of it should be 
Spread around. 


I assume you will take this back to your board. 
Mr piMacken? 1eck Yess ersin. 


Meee Guaveman: Iepoineeout, Mr. Mancini, for iMre 
Mackenzie's benefit, that there will be a report from this 
committee on its recommendations. Those recommendations may 


reflect the feelings of one member or all the members or may not 
reflect what one or two members feel. It is a consensus report. 


Mr. Breaugh, do you have a question? 


Mee br eaugh wives) iwantielo -check something, out. sArewyou 
aware three of the associations you deal with made submissions to 
the committee and put forward some recommendations? Are you aware 
of those letters? . 


Mr. Mackenzie: To this committee? 


Mapreaugh :aves.. 


Mr valackenziie No yets ite 


Mum. Daeauctelnrcimay: bemaelil Blle suntair;)butewhen owe 
asked Ontario Nurses' Association for their comments, their one 
point. was that there seemed to be lengthy delays in proceedings. 
They seemed somewhat concerned that you consider a recommendation 
that, if the registrant has not been notified of the allegations 
of the complaint and the decision to proceed within 90 days of the 
complaint or notification being made, then no further action 
should be taken by the College of Nurses of Ontario. This 
recommendation eliminates the necessity of applying to the Health 
Disciplines Board. 


Do you agree-with that? - 


Mr. Mackenzie: I should draw a distinction between the 
bodies we deal with and the bodies you are talking about. The 
legislation sets up colleges and the professions also have 
associations which, in the loosest term, are really the unions of 
the professions. They are quite distinct from the governing body, 
which is the college. That is the body with which this board deals. 


I take it that what you are speaking to me about is not the 
College of Nurses of Ontario but the-- 


Mr. Breaugh: This is the Ontario Nurses' Association. 
Mr. Mackenzie: And their recommendation? 


Mr. Breaugh: I presume it simply means that, instead of 
going to the college when the college does not do anything, go 
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directly to you. I wonder if the clerk could provide the witness 
with a copy. 


Mrs Mackenzie: 1 think | juste ol one. 
Mr. Breaugh: Okay. Ititis) in’ thessecond paragraph. 


Mr... Mackenzie: Is thisa@ Letter dated anuary Zig i9so7 


Mirgu preacher Les 


Mr. Mackenzie; May) I-ctake, anmoment to. redd..it? 


Mr. Breaugh:oSures Whiletwe aresat) it, would youlgive 
him copies of the letters from the Ontario Pharmacists’ 
Association and the Ontario Dental Association? 


Mr..Mackenzie:' I) do; not agree with what.is in the 
letter. First, in the 10 years the board has been functioning, I 
Cannot recall a single incident in which we have had to order the 
colleges to proceed because they did not proceed within the time 
Limi 


Second, the time limit is important. As I mentioned this 
morning, very often, just to get to the complaint SGaz e, taemeaecer 
has proceeded for a year or more. While time does put a constraint 
on, people in some ways,ethefother side ofsthateis priivcehatietime 
was lengthened before we could act, it is that much longer before 
the complaint is heard and before the member of the poe has an 
Opportunity to ‘dispose of his problem. 


Mex. Breaugh: +So you are not in agreement with the 
recommendation from the nurses? 


Mr. Mackenzie: No, sir. 


Mr. Breaugh: Let us try the one from the pharmacists' 
association. In essence, it complains that one of your decisions 
was wrong, I guess; the one having to do with Chedoke-McMaster 
Hospitals' application for the-right to operate an accredited 
pharmacy. They are saying that this should not have been within 
your purview. I would imagine that you are going to say it was. 


Mr. Mackenzie: May I have a moment to read that? 


Mra Breaugnh: Yes. 


Mr. Mackenzie: Allow me to attempt to answer this in 
general terms. This’ was a matter arising out of the wish of a 
hospital to be licensed as a pharmacy and a concern by some 
members of the pharmacy profession that to allow this to happen 
would be to allow competition that would be unfair. 


Without being able to go into the merits at this time, 
because it happened more than a year ago, my recollection is that 
the board concluded that the act as it now exists allows the 
possibility of a pharmacy to be operated by a hospital. This was 
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not something the pharmacists' association was very pleased about, 
but we believe it is what the law says. 


Mr. Breaugh: Finally, we have a submission from the 
Ontario Dental Association, which is quite content with it all but 
does make a recommendation on page 2 that, "if the board had the 
power. tO declaresarmatterspurely setivial, Erivolous or mot made vin 


good faith," you would have the ability to dismiss it. Would you 
comment on that? 


Mr. Mackenzie: Again, may I take a moment to read it? 


Mr. Breaugh: I do apologize for foisting these on you. I 
assumed you had received copies of these. 


Mr. Mackenzie: There is no problem as long as you let me 
Ppomeat) i te 


iPaesleeiwicheenis veryeserong | ywiniprinciple. My°question, 
however, is how you enforce it and at the same time protect the 
right of the individual to make a complaint. 


The board has about four chronic complainers. We have one 
series of complaints before us now that includes five complaints, 
and we have probably had another nine or 10 complaints from the 
same individual. We have another complainant in the psychiatric 
vein of whom I would venture to say that it is her life's work to 
bring complaints to the board. 


There would be ample ground in those instances to find. the 
complaints an abuse of the process, and I can assure you there are 
times when the board would very much like to say so and even do 
something about it for the sake of the time and money that is 
expended on trivial matters. The problem, however, is that small 
matters are not always trivial. There is a matter of judgement 
Chat woes 1AncOvthatmandmitgi ocean tainly tsacreds trusts 


I am not just sure how you would exercise that power. But 
the bottom line is that yes, the board does have a problem with 
complaints that are without substance. 


Mr. Breaugh: A major problem? 


Mr. Mackenzie: I would say larger than minor. 


Mr. Breaugh: Again I apologize. I assumed you had these 
various pieces of correspondence. If on reflection, after you have 
had a chance to read them for a few days, you want to put 
something in writing and send it to the committee, we would be 
happy to receive it. 


2:40 p.m. 


Mr. Chairman: Are there any other questions before we 
deal with these sample letters? 
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Mr. Villeneuve: Just one further one about the Ontario 
Pharmacists’ Association. Did this come to you as a complaint from 
a private pharmacist that an in-hospital pharmacy was going 
against the law, as they interpreted it? 


Mr. Mackenzie: No, sir. If my memory serves me 
correctly, it came by way of a registration hearing where a 
pharmacist, acting on behalf of a hospital, requested a licence to 
Operate a pharmacy within a hospital. 


It was a hearing which was before us because the 
accreditation committee of the Ontario College of Pharmacists did 


not propose to¥erant saebicence ior the purpaserot Goperatinasthis 
pharmacy. It was appealed by that body to us. Our finding was that 
in law they had a right to be licensed. 


Mr. Villeneuve: Your interpretation of that particular 
law. 


Mr. Mackenzie: That is correct, on the evidence and on 
the advice from counsel. I might add that matter was a rather 
controversial matter at the time and was not taken to appeal. 


Mr. Villeneuve: It still is very controversial. 


Mr. oCr dis eMillerssDo tyourmegny thats the-hospital didenot 
appeal the decision? 


Mr. Mackenzie: The hospital was quite happy with the 
decision. f 


Mr Gs, 1. Miller: Oh, they wanted the decision not to 
have the-- 


Mr. Mackenzie: No. They wanted to be able to operate a 
pharmacy and our decision allowed that to happen. 


Mr. Villeneuve: Pharmacists in my area, which is 
small-town Ontario, find a great deal of difficulty competing with 
the likes of that,-and I tend to agree with then. 


Myr. Mackenzie: 1 think, sir, btewasethe: findingsofiour 
board that for that not to happen, there had to be a change in the 
existing legislation. 


Mr. Gaele nM bers Apainyayust dorethe:record, aA, think 
the West Haldimand General Hospital put a pharmacy in the new wing 
and working along with existing--it is a small community--they did 


work that out. They do have a pharmacy within the hospital itself 
now. 


Mr. Villeneuve: Have you got a pharmacist downtown who 
is not happy? 


Mr. G. I. Miller: No. There does not seem to be any 


dissatisfaction. There was some concern when it was set up, but it 
seems to be working out. 
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There are a couple of things I was wondering about the 
decisions of the Ombudsman and the concern which has been 
expressed by the board, and role the Ombudsman plays. Do you feel 
this has been some use to the board? Have some of the 


recommendations been carried out to improve the workings of the 
board? 


Mri. Mackenviesal samrsoriyeivs ire 


Mr. G. I. Miller: Has the Ombudsman made any 
recommendations for changes within the board and the operations of 
the board? 


wits etlackenzie:) No, sir. eihe, only «time we have thadima 
disagreement with the Ombudsman had to do with the release of 
records. It had to do with whether the board was able to release 
records, and that matter was resolved in the courts. 


Mr. G. I. Miller: In favour of whom? 


Mr. Mackenzie: It is not that simple, because it was not 
a matter being resolved between us and the Ombudsman. It came down 
to the Stumbillich case, where the court said we did have the 
discretion to release records. 


Mr. G. IL. Miller: I see there are two decisions that did 
not support the Health Disciplines Board. Do you recall what those 
decisions were? 


Mr. Mackenzie: Could you refer me’ to the page? 
Mr. G. I. Miller: Page 16 in the annual Bepoptc 


Mr. Mackenzie: I cannot answer that. One would be the 
one relating to section 65; that is, the matter of 
confidentiality. The other was the same issue. It is actually 
quite a good example of the problems we run into. 


It had to do with a psychiatric case where a young man had 
committed suicide.-His father was complaining about the treatment 
of the son. He was before the board as the complainant and wanted 
his son's records. 


' Contained in his son's records were a number of psychiatric 
documents that related the problem with the son directly to the 
father, of which the father was not aware. In that instance, the 
board exercised its discretion that it was not in the best 
interests of the complainant to release those records and did not 


do 80. 


I believe the Ombudsman did not agree with that decision. 


Mr. Chairman: Just to follow that up: if the Ombudsman 
did not agree with that, were the records ever disclosed? 
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Mr. Mackenzie: Noy sir. This happened some years): ago. 1 
do not think the Ombudsman disagreed in the black-and-white terms 
I just suggested. I think in his report he suggested it might have 
been done another way, or that something else might have happened, 
but there was no recommendation either to us or to the Legislature. 





Mr. Chairman: Thank you. That seems to take care of the 
questions except for the issue at hand about these forms or 
samples of these letters or documents of yours addressed back to 
the individual colleges. 





Mr. Mackenzie: Mr. Chairman, our people are here. Would 


you be good enough to give us a five-minute recess so I could find 
out what the status is? 


Mr aeGhaivmen: Sure selhiate«rs Line, 


The- committee recessed at 2:47 p.m. 


32 LU pe. 


Mr. Chairman: We will reconvene. The flexible five 
inutes has elapsed. 


Mr. Mancini, perhaps you would like to review your request. 


Mr. Mancini: Mr. Chairman, basically I requested earlier 
today that the committee be provided with the admonishments 
rendered after they had reviewed decisions that were appealed to 
the Health Disciplines Board. I. refer the committee back.to the 
board's 1983 annual report, specifically to table 1, where under 
the heading Disposition of Complaints we see a list of items, the 
first being "confirmed decisions," then "referred back to 
colleges."' Under that we see the word "admonishment,'' meaning some 
type of disciplinary action was requested. I believe for the 
committee to have an overall view of what type of disciplinary 
action is taken by this board, we should see each case the board 
sent back to the College of Physicians and Surgeons of Ontario. 


I further requested that-the other information under the 
headings "further investigation," "discipline hearing" and "with 
comments'' be tabled with the committee when the board was able to 
get that information. There was some concern they could not get 
all that here today. 


I want to see this that so the committee can get an idea of 
what type of disciplineary action is taken under what 
circumstances. I understand we are going to get information with 
the names of individual patients, doctors and hospitals struck 
out. Then we will decide as a committee whether we want to have 
the same data with that information-as ithwastoriginally.«1 think 
that covers) it. 


Mr. Chairman: How many of the six or eight do you have, 
Mr. Mackenzie? 


Mr. Mackenzie: Mr. Chairman, the only problem is we have 
not had an opportunity to duplicate them. I believe we have before 
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us a copy of each decision in expurgated form as it relates to 
those who were admonished, required further investigation, were 
sent to discipline, or simply had comments. I am prepared to turn 
tnese over’ the clerk at’ this “‘poine, 


Mr. Chairman: Thank you. 


“Mn Mackenzie: T*would=point out that in order®to do 
this in an expeditious fashion, since we did not have much time, 
on the back of the pages we have put an "X" through something 
Mito el Sanocheredecisions [t vis ) just «crossed out: 


Mr. Breaugh: I was just going to request of the chairman 
that we take these documents in confidence, in whatever form they 
areyesOetney are nol tabledvas a ymatter of public record. Pf have 
no idea what they are, so perhaps it would be wise to do that as a 
DEeeaution. 


Mr. Mackenzie: I had some advice from counsel over the 
noon hour in relation to unexpurgated material, but perhaps in 
view of the way the question was just formed now it is not 
necessary 60. 20 intomenat. 


Mew Chairman: Fines ‘thank voulseMr . Breaugh, wrlbyou 
explain that a little further? 


Mr. Breaugh: Normally when we receive a submission by 
someone it becomes part of the record or can be read into it. In 
‘other. words, it is a public document when somebody hands it to us. 
Since this may or.may not involve material that perhaps should ‘not 
be made available to the public, I would like it clear that the 
committee receives it in confidence and does not mean to publish 
it as part of Hansard or do ‘things rof that nature: In other words, 
I would like to see the material before we start bringing it up 
and showing it around. 


Mr. Cureatz: That is agreed. 


Mr. Chairman: Yes, that is fine.- The copies we are 
getting are expurgated. These are not photocopied, I take it. 


Mr. Mackenzie: If it would be helpful, I would be 


prepared to go through some or all of these, hand them out as I do 
so, and explain what we did by way of admonishment and discipline. 


Ma etGhairnan gals sitepossibl eziornmeyouetoitake ithe ifinst 
two or three and get the others photocopied as we go, and then we 
can reverse it when you hit those ones? 


Mr. Mackenzie: Do you want me to photocopy them? 


MratChadrman: Neyotheselerkiwiliedogt sive iwibisivesyou 
the first two or three so that you can start reviewing them while 
we photocopy the others. 


Mr. Mackenzie: Would you like me simply to review some 
of these decisions? 
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Mr. Mackenzie: I will not read them verbatim because you 
will have that opportunity in a few moments. An example of a case 
where the matter was returned for admonishment is a review 
relating to the Royal College of Dental Surgeons of Ontario. 
Briefly, the complainant lodged a complaint with the college. She 
alleged that oral surgery performed by a doctor was unsatisfactory 
and that a portion of a root was left, causing great pain for more 
than six days and eventually resulting in surgery for the removal 
of the offending root chip. 


She told the board she had attended the doctor and she went 
through the problems of her complaint. She had been suffering from 
a toothache and the doctor thought the tooth should be extracted. 
She had thought that during the period she was away from her job 
she was being paid by her employer, but her absent time was 
deducted from her sick leave. She felt that was wrong and blamed 
the doctor foul that.c Sherrsaad tehat since, the doctor was 
responsible for her dental problem, she felt he should be 
financially responsible for the time deducted from her sick leave 
and for her expenses for dental treatment. 


The board reviewed all the items. She had contended the 
doctor should be financially responsible for the time deducted 
from her sick leave and for her expenses. Neither the complaints 
committee nor the board have the remedial power to award costs. 
However, the board believed the doctor should have been more 
responsible in his attitude and it recommended to the college that 
the doctor be.requested to attend the college to be admonished, for 
his treatment of the lady. \ a 


Mr. Mancini: When a situation such as that occurs and a 


doctor is requested to attend the college for admonishment, what 
form does that take? 


3:20 p.m. 


Mr. Mackenzie: First, if 16 is only 44 cequest from us, 
there is no requirement to do it. More often than not, the board 
will require--it can make a recommendation under one section of 
the act or a request under the other. Where they are required to 
attend in person, they are brought before a complaints officer of 
the college and the complaints officer reviews the treatment of 
the patient with specific reference to those areas where the board 
found a weakness. He admonishes them to be careful that it does 
not happen in the future and reminds them of the seriousness of 
such an offence taken to the point where it could lead to a 
discipline proceeding. 


Mr. Mancini: In this case we are to assume that the 
dentist did go in for his interview with whatever officer was in 


Pines of the hearing and he was told to be more careful in the 
uture. 


Mr. Mackenzie:vThatvis correct. 


Mr. Mancini: And the lady never did get any type of 
retribution? 
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Mr. Mackenzie: "No. ‘Nor is it, as) 1lwam sure you 
understand, the function of our board to award retribution. 


Mr. Mancini: Yes, I understand that function very well. 
Aseyvousstate/“youTtcannotrorder that -type lof (retribution, but do 
you ever encourage retribution? 


Mr. Mackenzie: Interestingly enough, in the field of 
dentistry it happens a great deal that the complaints committee 
itself will try to mediate and it equally does not have that 
right. Often, the complaints we get, even though they are 
technically directed at a misconduct suggestion, are really 
directed to the fact that mediation was not in their minds 
sufficient. The answer to your question is, we do get them in an 
indirect way and we do attempt, where possible, to find a solution 
satisfactory to everyone. 


Mr. Mancini: So that was one of the admonishments we 
were talking about earlier. 


Mr. Mackenzie: Yes. Perhaps another admonishment; let us 
go to a discipline matter. This is a dentistry matter-- 


Mr. Chairman: Excuse me, perhaps we will take these one 
by one. Mr. Breaugh has a question on that. 


Mr. Breaugh: Just on the case you mentioned, the effect 
of the whole process is that you cannot and do not take any 
disciplinary action yourselves. 


ae 


Mr. Mackenzie: That is correct. 
Mr. Breaugh: You make a recommendation to the college. 


Mr. Mackenzie: Or a requirement. 


Mr. Breaugh: What follow-up is there on what the college 
does with your Ata eee 


Mr. Mackenzie: We do none. The board is functus once it 
has come to a decision. Most of the colleges are pretty good at 
letting us know that they followed our requirements. 


In respect to discipline, the only way we know that a matter 
has gone to discipline is that we receive the quarterly reports of 
the colleges. At this time there is no procedure to allow the 
board to monitor the fact that what is supposed to be done is 
being done. We have a way of finding out and we exercise that 
because we feel it is important that the college does follow 
through, but there is no formal procedure. 


Mr. Breaugh: Even in an informal way, could you comment 
on whether the college is paying any attention to your findings? 


Mr... Mackenzietm Yess! Sires Igthinkidy said this: norni ne, 
I can think of no instance in a requirement where the college has 
refused to do what the board has required. There was an instance 
where there was a requirement for an admonishment, the terms of 
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which were contraindicated in medical terms. The complaints 
committee met with us on that to explain why the particular 
admonishment would be wrong in medical terms, and we revised our 
admonishment to fit that. 


Other than that, to my knowledge, in every instance where we 
have required, they have met those requirements and, with perhaps 
one or two exceptions on recommendations, have met those 
requirements. If the board found its requirements were not being 
met, it would take the necessary steps to see that they were. 


Mr. Breaugh: I am a little perplexed here. You say that 


you have no means and no real jurisdiction to monitor, and yet 
without hesitation you say that they always follow your directions. 


Mr. Mackenzie: Because we get a letter from the 
complaints offices of the college saying that re such-and-such a 
decision,. the committee has admonished Dr. Jones, or whatever. All 
I am saying is there is no requirement under the act for them to 
do. that.» They: do, write,ito; use 


Mrus Breauch«Tomyeminde paawouldyfollow that.il you 
make a decision and they take some action, the person who 
initially lodged the complaint won, in some sense. I would like to 
know how he or she wins. 


Mr. Mackenzie: sTwouthingswheppen.. First, 9 ii-ityishsimply 
an admonishment, we simply put in our decision that so-and-so is 
admonished and that is all the complainant knows, that the doctor 
is going to get admonished. They are not invited to see the 
spanking, so to speak. zs 


Mr. Breaugh: Are they invited to receive the cheque for 
damages? 


Mr. Mackenzie: There are no damages. 
Mr. Breaugh: This is kind of a strange-- 


Mr. Mackenzie: Perhaps: T.could just finish the: question: 


Mr. Breaugh: Yes. 


Mr. Mackenzie :~Witherespect: to gendingr it: back for 
further investigation, if the committee continues further, it is 
then required to make a new decision. In making a new decision, 
the time limit for appeal starts all over again, so a complainant 
has the ability to ask: "Have they made a decision? I do not like 
that one either." Then off it goes back to the Health Disciplines 
Board. 


Mr. Breaugh: Okay. Let me try to get back to the person 
who made the initial complaint in this example. I have a funny 
expectation that, having gone through the process once, and the 
board having said something was wrong, the college should do 
something about that. I would anticipate that the college would 
encourage that physician to make some kind of a settlement with 
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the complainant. Do you have any knowledge of whether those things 
happen? 


Mr. Mackenzie: Yes, sir. I believe they do happen, but 
that is outside of the process we are talking about. You are quite 
tight. We get a number of complaints, especially in dentistry, 
Where what the complainants are really after is a refund. 


hire Breauen: Yes. 


Mr. Mackenzie: We cannot deal with that. All we can deal 
with is whether or not Dr. Jones ought to be disciplined in any 
way for his treatment of her, and we do deal with that. But we can 
not say, “You ought to get your money back." That is not within 
Our purview. 


Dries brealgh: That 1s. part or our problem: 
Mr. Mackenzie: We are not a mediation committee. 


Mr. Breaugh: Yes. That is part of our problem here, The 
public perception of the review board is that it is a place where 
they can take their complaints and the board will do something. 
The reality is the board does not have the power to do anything. 


Mr. Mackenzie: All we have the power to do is to ensure 
that a member of a profession is made to account to a discipline 
procedure for his actions, if such a procedure is warranted. 


Liceepceaugn: s YOUTnavescalcetosus that *yousarerpretty 
confident the colleges “do not ignore you; they do respond. Are you 
pretty confident that people are satisfied with that response, in 
other words, this complainant? For example, do you have any 
knowledge that the complainant received some kind of a settlement? 


Mr. Mackenzie: No, sir. I have to say I am not confident 
they are satisfied, because often a complainant comes before our 
board for redress he ought not to expect from our board. From that 
point of view, they do not get what they want in many instances, 
especially in dentistry, because the real issue in dentistry is 
they had to pay for a bridge which does not fit properly. It is 
more of a consumer-oriented issue than one would get in medicine. 
bet ust pur it. thatewaye 


Mr. Breaugh: We have a process going here whereby if you 
are unhappy with the work of a dentist, you complain to the 
college. Then the college does or does not do something about it, 
and you complain further to the board. Having won the case then, 
you really have not got anything. Now you can go off to court and 
suesols that rient? 


Mr. Mackenzie: Really and truly, if it is a matter of 
money, it is usually a small claims matter. 


Mr. Breaugh: Right. 
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Mr. Mackenzie: But, again, our purpose is simply to 
determine grounds for discipline of a professional. 


Mr. Breaugh: Do we have any knowledge of whether the 
decisions reached by your board are useful to litigation or in 
small claims court? 


Mr. Mackenzie: No, sir. I would not be at all surprised 
if they were used, but I do not know that for a fact. 


Mr. Breaugh: Do you have any follow-up studies which 
would monitor the process where the board made a decision, 
referred it back to the college, the college did this, this person 
subsequently sued the guy, or went to small claims court, and 
finally got some satisfaction? 


Mr. Mackenzie: No, sir. Again, our mandate is to make 
sure the college did not let a dentist off the hook when there was 
evidence of misconduct and, having come to that conclusion, we do 
not have a mandate to take it further. 


Mr. Breaugh: It sure is a genteel hook we are holding on 
to. here. 


Mr .4.€haarman:wMe<, Mackenzie. af those are all the 
questions on that matter you have outlined, perhaps the next one 
would be another case involving a dentist. It is Mr. X, 
complainant--the X-ed out rather than the black lines and it has 
thesnumber 14 at the top. Can you identify that one? This 
photocopy is also involving a dentist. : 


Mr. Mackenzie: I do not think I have it here, sir, 
having given it away to be photocopied. : 


Mr. Chairman: Perhaps we can keep some order and deal 
with the dentist first, and then go to medical. Do you now have 
the one? thatshas, the. numbersiageat tenes cap. 


StU eM. 


Mr. Mackenzie: Yes. This complaint is one we get quite 
often. The wording a professional can use to describe his practice 
is very carefully defined in the act. For instance, if .you have xX 
number of dentists, you can be a clinic. If you have fewer than 
that, you can only be a single dentist. We often get complaints 
from other professionals who are complaining against their peers 
for using terms they believe they ought not to be using under the 
act. This review relates to that matter. 


In this case, the board thought a professional fight was 
being carried on at the expense of the process, and said so as 
well ags-it colds butyit found that, thesstrict) laneuvazenofethe act 
was not being complied with by the complainant, which is why the 
bottom-line paragraph returned it to the complaints committee. 


Mr. Chairman: Are there any questions on this? 
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Mr. Cureatz: It should “have read "dentist" instead of 
Vdental ottice. 


Mr. Mackenzie:® That» is*tight, That/wasrthe) entire 


Supstance opt. 


Mr. Chairman: The next one is headlined with the number 
Givet tavso Cinvolves’ a dentist. 


Mr. Mackenzie: The dentists are the most boring ones, so 
we should get rid of them first. 


Mr. Eichmanis: Could I ask you a question? I notice at 
the top the number of members of the board who sit seems to vary 
from case to case. What is your normal practice with respect to 
now many sit on each case? 


Mr.-Mackenzie: We normally sit with the full board, 
which is up to seven people. 


Mr. Eichmanis: There is one here where it sits with only 
three. 


Mr. Mackenzie: You will note at least a couple where 
there were panels. There was a time when the board's backlog of 
cases was more than I like it to’ be. I broke the board into’'panels 
to catch’ upon «that -backlog:. 


Mr. Chairman: Have the members all had a chance to read 
. the one that starts with the number 91 at the top?. Are there any 
questions on it? “ie 


Mes Breaueh s9thetonlyiquestion -hwould raise wouldybe 
about the findings. Pardon me for asking, but what does it. mean? 
What were your findings in this case? You admonished him for poor. 
record-keeping. 


Mr. Mackenzie: Our findings were that the records were 
not up to standard. I am now talking from memory; you will have to 
understand that. I-am just going from the sense of what I read 
here. 


We would have found that his record-keeping was not at the 
standard it should have been. We probably would not have been 
satisfied with his explanation in relation to diagnoses of the 
periodontal disease, so we would have wanted his college to review 
with him that particular part ‘of his practice. 


Mr. Breaugh? Theedifficulty lamchaving jisethat here=is 
someone who has complained about the dentist, and it seems to me 
that the nature of the complaint is pretty straightforward. It is 
going to cost her $18,000, she thinks, because of neglect on the 
part of the dentist. So I understand the complaint fairly well. 


What I do not understand is that, this complaint having been 
made, your findings are about his record-keeping. I do not have 
any complaints here about his record-keeping. I have seen some 
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weak disciplinary action, but you are not saying that he did not 
diagnose or that he did not recognize; you say you want to discuss 
the reason for his not diagnosing the extent of periodontal 
disease. Someone raises the complaint that the dentist is not 
doing his job and your findings are that he did not keep his 
records well enough. 


Mr. Mackenzie: Bothink ouUre job 1s twotold ft. isinot 
just to decide whether the committee came to a proper conclusion; 
it is also whether the investigation is properly carried out. 
Obviously, the board did not feel that his treatment of this lady 
was sufficient to justify a charge of professional misconduct. We 


did find some areas of his practice in relation to the treatment 
of this lady that we believed ought not to be brushed over, so we 
brought them to his attention through a formal procedure instead 
of just not dealing with them because overall he was not guilty of 
professional misconduct. 


Mr. Breaugh: It is as if the complainant asked one 
question and you answered a totally different question. 


Mr. Mackenzie: But, in effect, the board found that “his 
overall treatment of her was not a matter of professional 
misconduct. It did find some things wrong and it raised those 
points with the college; it did not just ignore them, because 
overall he had not let the standards down. 


You might have been more satisfied if we just made that as a 
statement and confirmed it, but we think we are acting in the 
public interest by pointing out the shortfalls where the 
shortfalls exist. 


Mr. Breaugh: «dus @shorsinterest is.isake,-in |jthis, particular 
case, I do not imagine that the person who complained was very 
well satisfied by your decision. Am I wrong? 


Mr. Mackenzie: I would have no way of knowing. 


Mr. Breaugh: For the life.of me, 1 ido not understand why 
we have an appeal board here. it does not know whether people are 
nappy or unhappy; it does not know what happened with the end 
result of it. It seems to be enough to arrive at a decision of 
some kind. 


Mr. Mackenzie: What we do know is the one thing we are 


charged with, and that is whether or not a college, in disposing 
of this complaint, «disposed sofuLt properly. 


Mr. Breaugh: Okay. 


Mr. Cureatz: Mr. Mancini and I were talking. The board 


should have greater authority. I feel frustrated, as you do. But 
let us face<eit, the complainant. is noteeoing.to beshappy.withithat 
decision. 


Mr. Breaugh: What. Lsam-coneerned with; is«thatyit 
confirms my hunch that the purpose of the Health Disciplines Board 
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DS CO hear a complaint. It certainly is not to do anything about a 
complaint, but rather just to hear it. That is a good technique, I 
suppose, but-- 


Mr. Cureatz: It is just to provide an appeal process so 
you feel as if you have your final day outside the so-called body 


that is tregulating itself, andsyou do, but it doesnot whave the 
authority to do much else. 


Mr. Breaugh: You can lodge a complaint, but the board 
that hears the complaint cannot do anything about it. 


3:40 p.m. 


Mr. Cureatz: All they can do is decide whether the 
college, be it the dental or medical college, ‘has carried out the 
investigation in a proper manner. 


fa. Breaugh: It can pass an opinion on it, but it cannot 
do anything about it. 


Mr veMackenzie = lYes fete 4can< 


Mave Cureatz: *ihate1s “riehieeyvouecan -1f you feel *the 
college has not carried out a proper investigation. 


Mr. Mackenzie: Our responsibility is to review the 
decision of the college and determine whether it came to the 
proper decision. If we feel it did not, we can do a number of 
things, one of which is to require a-discipline hearing. I am not- 
for a moment suggesting We. have a lot of power because we do not,. 
but there are certain things we can do. I think another decision 
will give a better example of that. 


Ure ChalrmanwaYousmichtibring Ligupsnext. Mra Mancing 
would like to question you further about this one. 


Mr. Mancini: I am not concerned that you made a 
recommendation concerning the gentleman's bookkeeping. If you find 
something wrong, I-think you should point it out. 


Mr. Mackenzie: It is not bookkeeping; it is 
record-keeping and there is a substantial difference. 


Mr. Mancini: Thank you for the correction. What concerns 
me is that you agreed with the complainant that a proper diagnosis 
had not taken place as the extent of her gum disease increased; 
you partially agreed with that. However, from reading the 


decision, and if I understand it correctly, the only thing that 
will happen is the person will have a review of the matter with an 


officer from the Royal College of Dental Surgeons of Ontario. Is 
that it? 


Mr. Mackenzie: That is correct. 


Mr. Mancini: You also stated that you do have the power 
to make these colleges enforce discipline. Is that basically what 
you said? 
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Mr. Mackenzie: No, sir. We have the right to require. 
For instance, on this particular decision we could have acted 
under another section of the act. We can refer a complaint to the 
complaints committee under clause 10(1)(b) and recommend that Dr. 
So-and-So attend. We can and more often do return it to the 
complaints committee under clause 10(1)(c) and "require" it. 


We can require action such as an admonishment, but when it 
comes to disciplinary action in the legal sense of that word in 
reference to a discipline committee, we can only require that a 
hearing be held. The matter of conviction rests with the 
discipline committee. 


Mr. Mancini: In this case you referred to clause 
10(1)(b) and recommended that the doctor attend the college for 
the purposes of being admonished for his poor bookkeeping 


Mr. Mackenzie: Not bookkeeping, I am sorry. 


Mr. Mancini: Poor record-keeping. You then went on to 
mention not diagnosing the extent of the gum disease. I was led to 
believe that when the person went to the college, the admonishment 
would be, "We want you to keep your records more up to date and we 
want you to be a little sharper when you see some of these gum 
diseases."' Is that it? Then the doctor says, "Thank you very much 
and I hope I will not see you again." 


Mr. Mackenzie: I would go further. Because of the power 
the: coblegeshase:in relation gtoghis ~abilityatorpraclise; a 
requirement.to meet with the college to discuss the scope of his 
practice.is a very. serious matter. 


: Mr. Mancini: You are saying any meeting between a doctor 
and a college-- 


Mr. Mackenzie: Formal meeting. 
Mr. Mancini: --a formal meeting is very serious. 


hired MackenzZlecs Vested ei le pelbates ouhirs gbilityaito 
practise. 


Mr. Mancini: Although I accept that as being serious, I 
still believe the Legislature has perhaps not given you enough 
authority, because while it may be true that this may be a very 
serious situation for the doctor, the individual person should be 
allowed some redress, in my view. 


Mr. Chairman: Mr. Mackenzie, just one question flowing 
from that: in these quarterly journals, for example in this latter 
case, would it say Dr. Jones has been admonished, and name him? 
Would there be any record of that? 


Mr. Mackenzie: First, the only matters published are 
those which go to the discipline committee. Second, as I 
understand it, the discipline committee normally holds its 
tribunals in camera. Third, they normally only publish the names 
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of those who are convicted and do not always do that, although 
they usually do. 


Therefore, if Dr. Jones goes to the discipline committee and 
is found guilty, then the circumstances of the evidence, the 
finding of the committee, and the name of the doctor are usually 
published. Although I have seen circumstances where there has been 
a finding of professional misconduct and the doctor's name is not 
published, it is their normal practice to do so. However, if there 
is a finding of not guilty, then we have to read pretty carefully 
to make sure it is one of our cases, because there are no names 
mentioned. 


Mr. Mancini: Sir, what is the difference between being 
guilty and being admonished? 


Mr. Mackenzie: I was afraid someone was going to ask 
that. ; 


MeaeCureatze eb iwouldethink== 


Mr. Mancini: Excuse me, Mr. Cureatz. We will get the 
answer to that. 


Mr. Cureatz: I was just helping. 


Me. >Mackenzies Letrme put’ it this way. Strictly 
speaking, only a discipline committee can discipline. However, if 
that and that alone were the case, then there would be many 
instances of minor’ infractions, grey areas or’ whatever you want: to 
call.them, that would not be dealt with because they would not be 
serious enough to go to a discipline committee and they would have 
nowhere to fall... 


For that reason, early in the life of the Health Disciplines 
Board we met with the colleges to agree upon a group of words we 
could use which would not fall strictly within the disciplinary 
language but, at the same time, would deliver a message to a 
physician, or a dentist, or whatever, that there was some 
substance to the complaint to which they ought to pay attention. 
Such words as "caution,' “advise,'' and "admonish," are words we 
use which fall short of the technical definition of discipline, 
and stillallow “us®tomfind?tault® 


Mr. Hennessy: Just looking at your track record, I can 
see not many people get a penalty. This is like an old-timers' 
hockey game where no one gets one. I have seen some things here 
that, if a politician did them, he would be hung high. 


Mr. Mackenzie: Well, lately anyway. 


Mc. sHennessydeRezardlessfots=latelyforgnoGs | iaamy just 
saying you get someone here, he did not check bleeding, and you 
give a slap of the hand. You are paying good money for this 
service. How many people have you sent before the committee of the 
total people you have had before you? 


‘ 
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Mr. Mackenzie: We return about 15 per cent of our cases, 
Mr. Hennessy. Again, <¢ lpcautions thats in| evaluating) thatestatisctic, 
you have to remember we are an appeal board. We are looking at 
cases that have already been decided. I have had some opportunity 
to look at the statistics of an appeal court, and our figure is at 
least as-- 


Mr. Hennessy: I am not criticizing you; I am getting at 
the people here, when the the doctor did not give a damn if the 
patient was dead or alive. His only concern was his overdue bill. 


Mr. Mackenzie: Part of my problem is we have a 
quasi-judicial function to fulfil. We can only refer a case when 
we believe there areterounds#inder thevact (for/facdiscipline 
proceeding. That is why we are pleased we have the ability to make 
these comments and ask for cautions and admonishments, because it 
gives us the ability to do exactly what you have said: to say to 
these doctors, “You have to watch that." 


3:30 p.m. 


Mre Hennessy seDoy you nobethink, ssirge ifeds- about) time 
they looked at a procedure in which you could get a tougher 
tribunal? If a plumber or an electrician makes a mistake and goes 
before his board, he can be in trouble. You are dealing with a 
person's health and that person can die. If there is a financial 
mistake, all you lose is money, but if there is a judgement call 
such as this, God forbid, the person can pass away. 


I find it very funny that they refused to look at the person 
who was bleeding and.did not even mention that. All the doctor was 
concerned about was the bill. 


Mr. Mackenzie: I am mot sure what you are’ reading, sir. 


Mr. Hennessy: Number 9 that. Il.have in front of me, on 
page 8. 


Mr. Chairman: Mr. Hennessy, we are not down to that one 
yet. =e é 


Mr. Hennessy: I wanted to bring it up in case the other 


guys beat me to it. When some of you guys start talking, you never 
stop. 


Mr. Chairman: Mr. Mackenzie, would you like to lead off 
with the next one that you think will prove various points? 


Mr. Mackenzie: 1.was samply: going to’sayy sir; that 


there. is’ a medicalecase*’ that looks Like: this) if).thatshelps..1t'is 
a nonmedical matter. 


Mr. Chairman: Is that the one dated Thursday, August 25, 
19337 


Mra: Mackenzie: ) Yess) thate isxceprnect.siLts hase totdo.with 
the Ontario Medical Association schedule of fees. 
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Mr. Pollock: Is the OMA schedule of fees different from 
Ontario health insurance plan fees? 


Mr. Mackenzie: Yes, sir. 
Mrs Pollock= "1 am always a: 12ttlertconttsed! aboutethatr 


Mr. Mackenzie My only purpose in’ bringing this to your 
attention is that someone asked this morning if a matter of 


concern came before the board how the board shows that concern. 
This is an example of that. 


Mr. Breaugh: In this example we are into the old 
argument about what is an approved fee and whether you have to 
give notice. You are simply confirming the fact that a doctor does 
not have to charge according to anyone's fee schedule and has no 
legal obligation to give you notice if he is going to overbill. 


Mr. Mackenzie: In the penultimate paragraph, as the law 
stands, as we understood it, we are saying that was fine, but 
there is the problem of averaging, where doctors do a number of 
procedures and get under the line by averaging their fees. We saw 
that as a potential problem that ought to be dealt with and our 
final paragraph is a way of bringing that to the attention of the 
college. 


MreeBbrealpheeligirecoblecteproperty ,) this person Was 
not informed in advance and the physician billed for services he 
personally did not provide and billed outside the fee schedule. 
Even 1: all those chines werer crue anocning can“happen-. 


Mr. Mackenzie: Lf they are all true, 


Mr. Breaugh: Excuse me, I thought you said rather 
-Clearly that all those things were true. 


Mr. Cureatz: The billing was confusing. At the top of 
page 2, halfway through the paragraph, the board also learned that 
some visits billed by the doctor may have been made by a resident 


oclother medical "stat ilot "the hospital Pri am not sureviP that 
makes-- 


Mr. Breaugh: One has to learn the language of the 
medical profession. When the college says that billings in his 
name were ultimately his responsibility, translated into the 
English language that means he billed for services he did not 
provide, but he was the doctor of record. 


Mr. Mackenzie: If I recall the case, there was an 
ongoing series of treatments for a specific ailment. While some of 
the charges for a specific procedure exceeded the OMA schedule, 
when you added up the treatment, the bill was actually lower than 
the schedule on average. 


Mr" Breaugh: °BeeausestheyGaveragedti ts. 


e 
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Mr. Mackenzie: Yes, but we were concerned about the 
method some physicians were apparently using to justify their 
billing. 


While we could find nothing to justify a charge of 
professional misconduct in this instance, we felt it. was an issue 
that should be brought to the attention of the college. Indeed, as 
a result of this, my understanding is that the legislation has 
since been changed. 


Mr, Breaugh: [ fam note sure aboue thae, 


Mr. Chairman: Are there any other questions on this one? 
If you want to, take another one--the one that is headed page 8, 
regarding a doctor ~ Monday,:sanuarya24,-9983. slesthat. the. one? 


Mr. Mackenzie: I believe so. 


Mr. Breaugh: The best line in here is on page 10. "When 
he “contactediMr. Oo Concerning: hissunpaid: account's..... huis 
interesting to note when the physician shows great concern, which 
is what Mickey was talking about before. The first indication of 
concern is when the guy did not pay his bill. It is worked in 
there rather micely) so) as, notetojreflect any» bias on the part. of 
the board towards the physician. 


Mr. Mackenzie: Mr. Chairman, I would just make one 
comment as a result of what Mr. Hennessy has said, and that is you 
must understand the reason the board contains more than one member 
is that often there -is disagreement about the outcome of a 
specific issue. } 


I can tell by reading this one that there was an obvious 
difference of opinion among the members of the board as to whether 
this matter should go to discipline and I think that is quite 
clear in thesreading hofijit. “Thessolutiom that was finally -arrived 
aters ‘obviously aumiddtle ysolution.. 


Mr. Mancini: So what you have done in this instance, as 
compared to the other two or three cases we have reviewed-- 


Me. Cureatz: :Thisiaiie Mickeys ccase. 
Mr. Mancini + sh fam tOornyis 


Mis Chairman: Nos sMmaeManeini shasicthe ff Loomat tiie 


point and then Mr. Hennessy. 


Mr. Mancini: So the only difference in this case 
compared to the other three cases is that you are requiring the 
complaints committee to have an interview with the doctor instead 
of asking them. 


Mr. Mackenzie: In addition to that, in the decision of 
the complaints committee, they had cautioned the doctor but they 
had not called shim cins ethey ust ysaidcintthere ye Look seyou rehould 
have (done a certain things \iWheat gthdeidecistonesays is that was 


Pezy 


not enough, he should be required to come before them and he 


should have it carefully explained to him where he was deficient. 
That®is the difference. 


Mr. Mancini: Between the ones we have already described. 


Mr. Hennessy: You mentioned your decision here and the 
fact it was not referred to the discipline committee. You just 
gave him a tap on the hand and said he did not do the right thing 
and the next time a patient was bleeding to make sure he looked at 
TUS 


My God, the man is a professional man and has a college 
education. I used to coach hockey, and maybe you gave not a pat on 
the hand but a kick somewhere else if he did not understand. 


I am not a medical person, but when someone's life depends 
on this item, and when he is bleeding, surely to God the physician 
should not have to be tapped on the hand and told, "Now you did 
the wrong thing.'' Has he got his medical degree or not? Things 
like this make one wonder. 


Mr. Mackenzie: Mr. Hennessy, it is a judgemental factor 
as to when there is enough information to justify the charge of 
professional misconduct. I think it is quite clear in this case 
that some members of the board felt there was and others did not. 
I will leave it for you to guess what I thought. 


4 p.m. 


: Mr. Hennessy: If the person had died, you would have | 
given him a good funeral, but still sent him the bill before you 
buried: him. It may seem comical, but I have had my fill of doctors 
and some of them have only the dollar as their main interest. 


You get a little tired when you hear something like this 
come up and nothing is done. If a lawyer did that he could be 
disbarred. If you are dealing with people's lives, I think there 
should be something stricter, with more enforcement. You should 
not just pat him on.the hand and say, "You made a mistake." The 
next time that person could die. 


Mr. Chairman: Are there any other questions on this 
case? No? Carry on. Another one, Mr. Mackenzie? 


Mr. Mackenzie: Perhaps the one with number five on the 
top would be one to look at. It is a matter that went to the 
discipline committee. It is dated Wednesday, January 12, 1983. 

Mee Chairman ldo noGkhaverre. 


Mr. Mackenzie: Are.copies still being made of these? 
They may not be out yet. 


Mr. Mancini: Shall we move to another one? 


Mr. Mackenzie: I do not know what you have. That is my 
problem. 
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Mr. Eichmanis: There is one at the top of page 52. The 
decision involves the doctor's practice being inspected and 
monitored. 
Mr. Mackenzie: Do you have one with page 50 on the top? 


Mr. Chairman: No. 


Mr. Mackenzie: Those are discipline matters, and to get 
a proper perspective, you should look at them as well. 


Mr. Chairman: I do not have one with 50 on the top. 


Mree tance nilew <Letuismlookwat. the one sbhat sis ‘dated 
Wednesday, June 15, 1983. 


Mr. Chairman: Does it have a number on the top? 
Mr. Mancini: No. 

Mrs Bichmanis ehiune: fb? 

Mr. Mancini: Yes. Wednesday, June 15. 


Met sChainman:7fhateurs: Gaeuvcomplaint .against «the 
registered nurse? 


Mr. Mackenzite:> 1 have that one. 
“tice! Mackenzie iis this the seven-page decision? - 


Mr. Chairman: Yes. This appears to be one head nurse 
advising on the termination of employment of another nurse. 


Mr. Mackenzie: This is an interesting one in the sense 
that the appellant, if I am not mistaken, was the complainant. 
Somebody complained against the nurse. The complaints committee of 
the college found some faults with her. It did not send her to 
discipline, but it admonished her for those faults. She did not 
think she deserved-that admonishment and she appealed that 
decision to our board as being unfair. Our board actually sent her 
to the discipline committee. 


Interjection. 

Mr.. Mackenzie«\.Not.iby us. What. happens, Mr..Mancind,..is 
that under the nursing portion of the Health Disciplines Act, when 
an employee dismisses a nurse, he is required to inform the . 
college of that dismissal, and that dismissal is treated by the 
college as a complaint. 


Mr. Mancini: Are we to understand that the hospital 
fired her on the basis of your decision? 


Mr. Mackenzie: No, sir. 


Mr. Mancini: Partially? 
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: Mr. Mackenzie: No. I have not read this in detail, and I 
will if I need to, but my understanding is that the first action 
was that she was terminated. The second action was that a 
complaint was registered with the College of Nurses of Ontario as 
a result of her termination. The third action was that the 
complaints committee of the college treated that as a complaint 
and rendered a decision. The nurse was not satisfied with that 
decision “and appealed at to our board «Our board foundiithat not 
only was the complaints committee correct in what it said, but 


also that it had not gone far enough, that it had not sent her to 
the discipline committee. 


Mr. Chairman: Are there further questions on this? What 
would someone else like? The clerk is bringing around another 
nursing one. We would like to deal with that. It had a seven-man 


board. There is no number at the top. It was Tuesday, July 26, 
L933. 


Mr. Mackenzie: Could you give me a copy, too? 


Mr. Cureatz: Mr. Chairman, before we get into this, are 


we concluding at 4:30? Are you planning on getting through all 
this? What is the approach? 


Mr. Chairman: It is entirely up to the committee when we 
end. 


Mr. Cureatz: We have covered a few dentists, a doctor 
and a nurse. Are there other kaleidoscopic-- 


Mee Mackenzie) lias diteticult ror me to tell because 
they have all been taken away from me, but I think you are getting 
a fairly good cross-section. You should probably deal with one or 
more true discipline matters. 


Mr. Cureatz: That is fine. I would rather get a synopsis. 


Mr. Mackenzie: I mean matters that were referred to 
discipline. This one is really very much like the previous one. 


Mr. Mancini: Basically what you are telling us is that 
we will never see anything more serious than your requiring one of 
the colleges to have a formal hearing with someone who is going to 
be-- 


Mr. Mackenzie: That is the zenith of our power. 

Mr. Mancini: That is the zenith of your power. Has any 
doctor ever lost his or her licence after having the complaints 
committee of the college look at the situation after you said it 
should do so? 


Mr. Mackenzie: Do you mean after the discipline 


committee has Looked at it? 
Mrs -Mancinci,. Yes: 


Mr. Mackenzie: I believe they have. 
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Mr. Mancini: How often does that happen? 


Mr. Mackenzie: I do.not know. It would not be a great 
number of times, but I believe it has happened. 


Mr. Mancini: I. note).che murnse was»fired «To ‘be tair,.1 
did not read the seven pages but I note she was fired. I note the 
chagrin that Mr. Hennessy commented on, where a patient was left 
bleeding and the doctor got an interview. 


Mr. Mackenzie: The difference is that the firing was not 


done by this board. 


Mr. Mancini: I understand that. We still must have some 
kind of weight in the medical system to treat all the people 
involved equally, or it has to appear that way. 


Mr. Chairman: I guess we could look at a couple of 
others. 


Mr. Breauehieiherestiseoneg) ewoulkd: Like toOse0 Chrough «ht 
is dated Tuesday, March 8, and at the top it has the number 59. It 
seems to indicate a problem of misdiagnosis of rather serious 
consequences. The woman went to her family doctor. She had ceased 
to menstruate and the doctor diagnosed it as one thing and 


indicated she was not pregnant. 2 Rpieiee len Rot! she found out she was 
pregnant. In the findings Of he board, it is put in tather gentle 
terms. If I can go to the last page, page 6l-- 


Mr. Mackenzie: ledoynote haves accopy, ohiatiangfiront. of ime, 


4: 10 “pent. 

Mr. Breaugh: [tis at vthe top of page ou, evouretzinal 
paragraph states: "The board believes that the written 
admonishment contained in the decision of the complaints committee 
was not sufficient under the circumstances. The board, therefore, 
refers the complaint to the complaints committee under clause 
10(1)(c) of the Health Disciplines Act and requires the committee 
to request Dr. X te attend the-college in person to orally receive 
the written admonishment of its decision and specifically to 
receive an admonishment with respect to his treatment of Mrs. Xx." 


Excuse me for saying so, but it seems to me the case is a 
serious one and all you have recommended is that he attends the 
board in person and receives his admonishment orally. 


Mr. Mancini: You have already been told that the zenith 
{hi} Sata Eee AER <— ° . 
of their power is to tell the colleges to’have an interview. 


Mr. Mackenzie: No. One of the choices open to us in this 
instance was to refer the matter to a discipline hearing. We could 
have ordered the complaints committee to lay a charge of 
professional misconduct and have a hearing of the discipline 
committee. It is a judgement factor. 


One of the reasons our act contemplates having the 
complainant and the respondent come before us, when the act does 
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not contemplate that at the college end--in other words, the 
college has no requirement to bring the complainant into the 
process of its considerations--is so we can make a judgement based 
on credibility, based on evidence and based on what we have in 
front of us in regard to what happened. 


Very often in such cases we have a split decision of the 
board as to what the situation was. My recollection of this one is 
that the doctor involved was a doctor whose record was such that, 
on balance, the board did not think a disciplinary procedure was 
in the best interest of resolving the problem. In addition, the 
board was of the opinion that to this doctor the weight of being 
admonished by his colleagues was so heavy that it was a sufficient 
punishment. You would have to be there to see it. 


Mr. Breaugh: I guess I would. I wonder how somebody who 
had been told by her physician that she had secondary ovarian 
failure, or premature menopause, and had a tubal ligation and then 
found out she was 14 weeks pregnant would feel if she heard that 
the end result of her complaint is that the doctor is called in 
and told verbally what the written admonishment is. 


Mr. Mackenzie: I am not particularly anxious to defend 
that position, simply because it is a judgement situation. You 
have to be there to see it. Misdiagnosis on its own is not 
necessarily professional misconduct. Professional misconduct comes 
into it if there is evidence that the doctor clearly was 
practising below the standards expected in the province by not 
seeing things he ought to have seen or not doing things he ought 
to have done. oF 


> 


Mr. Chairman: Are there any other questions on that? 


There was one case that came to my eye about a dentist 
slapping a child. 


Me. Mackenzzes.Yes: 
Mire Chaitman: @it@starts tate3s/, atitthe, topsoiathe; page: 
Mr. Mackenzie: yes, this one is an example of-- 


Mr. Cureatz: I do not even know why he bothered with the 
child. It boggles the mind. A two-and-a-half-year-old child. 


Mr. Mackenzie: There is a section of dentistry that 
deals with children with problems. This raised the whole issue of 
one of the methods-- 


Mr. Cureatz: Children with problems or children who are 
problems? 


Mr. Mackenzie: Children who are problems, maybe because 
they have problems. There is a method for dentists to deal with 
these things. One of the things they sometimes do is use physical 
force. The question before our board was whether that was a 
legitimate reason for doing it. Our board found it was not and 
ordered a discipline hearing. 
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Mr. Mancini: So you made a decision even though the 
doctor and the patient failed to show up for the hearing? 


Mr. Mackenzie: Did nobody show up? 


Mr. Mancini: Yes.cit esaysimeither Mrseax norethesdoctor 
attended. 


Mr. Mackenzie: You should understand that we have before 
us all of the documents and things that were before the complaints 
committee. We have the doctor's response. We have the patient's 
response. We have what other experts might say if they sought that 
expert advice. Where the parties do not show, we simply proceed 
with the review. 


Mr. Mancini: Did you overturn the decision of the 
college? 


Mr. Mackenzie: We certainly did. 
Mr. Mancini: Even though nobody was there. 


What do you do when the patient shows up for the hearing and 
the doctor does not? . 


MreawMaekenzie: (The sactegive the raght ofboth the 
patient or complainant and the respondent or the doctor to appear 
in person, in writing or by agent. Where one shows and the other 
does not, we listen to the person who is there. If the patient 
comes alone, which often happens, the patient has the right to 
state his complaint to the board. If the respondent is not there, 
most often we will have something in writing from him, which is 
another avenue open to him. 


.Mr. Mancini: From his lawyer usually? 


Mr. Mackenzie: More often than not it is from the 
doctor. In the case of the patient or complainant not coming, 99 
per cent of the time we have a submission from him as well which 
was made to the complaints committee. 


Mr. Mancini: I just wonder about the professionals not 


showing up. It is a very important matter and the board should 
almost request they be there. 


Mr. Mackenzie: We have no power to compel. However, 
whenever our advice is sought, we make it clear it is in the best 
interests of both the respondent and the complainant to be 
present. Perhaps from the respondent's point of view, it is more 
important because a board, when it does not have the answers it 


needs, is of a mind not to confirm a decision because it does not 
have the answer. 


Mr. Chairman: Are there any other questions on this 
case? Mr. Mackenzie wished to point one out. It is number 50. It 
is going around now, and there was one with five on the top that 
is also being distributed. Those were particular ones-- 
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Mr. Mackenzie: It is a matter that was referred to 
discipline as is the one on 50. Questions were asked in both those 
instances. Are we taking the one on page 50 first? 


Mr. Chairman: If you wish, yes--regarding a registered 
nurse. 


Mr. Mackenzie: #Yess this ails *thelssituation a look! at rthe 
second paragraph on the first page. The disposition of this matter 
at the complaints committee level was a caution to the nurse to be 
more aware in the future of her professional responsibility to be 
abertoatyall times in the critical care area. 


If I recall this one correctly, it is a question of where a 
nurse fell asleep. The lady was on duty in the recovery room. She 
was sitting in a chair with a blanket wrapped around her and her 
eyes closed. She was observed by a registered nursing assistant, 
who went to a registered nurse in the operating room. That nurse 
came, observed the lady and saw her eyes closed. The complaint was 
basically that she was sleeping in the recovery room. 


4:20 p.m. 


The college cautioned the lady on this particular matter and 
the board, based on what was before it, felt it was a matter of 


discipline and required that it be referred to the discipline 
committee. 


MremCagirians Arey thneresanyeotherssthat either the 
members wish to discuss with Mr. Mackenzie or Mr. Mackenzie wishes 


to show us as examples of his proceedings, recommendations or 
requirements? 


Mr. Mackenzie: The only other one that I have in front 
of me that relates to discipline is the one headed page 5. 


Mr. Breaugh: Mr. Chairman, I think we have had enough 
examples here to give us some idea of how matters are dealt with. 
Quite frankly, I would like a chance to peruse them a bit more. 


Some of this might come out when we do write the committee 
report, and we take these documents in confidence. I frankly have 
not looked through them; I do not see any reason anyone would be 
nervous about the disclosure or use of them in the writing of the 
committee report; so I am assuming it is all right to consider 
them as documents that have been tabled before our committee and 
that we can use them as we see fit. 


Mr. Mackenzie: Mr. Chairman, inasmuch as there are no 
identifying factors in the papers you have in front of you, I have 
no problem with that. 


Mr. Breaugh: Fine. 


Mr. Chairman: Is that fine with the committee? They were 
tabled or they were distributed on the original understanding that 
they were in confidence. Are we removing that confidence? 


Mr. Breaugh: Agreed. 


Mr. Cureadt2= Yes «atiinia so. 
Mr. Chairman: And that is fine with you, Mr. Mackenzie? 


Mr. Mackenzie: Yes, Mr. Chairman. In fact, what you have 
are documents that have already been released to the press. 





Mr. Cureatz: I am so pleased that you were hesitant to 
bring them forward to the committee this morning. 


Mr. Mackenzie: No. The problem was not with these 
documents. The problem was whether or not the committee wanted 
them with the names in, and those have not been released to 
anybody. 


Mr. Mancini: I read in your annual report that several 


press releases were published during a certain period of time, and 
I noted that the names were not released. 


Mr. Mackenzie: Yes. 


Mr. Chairman: Are there any other questions of the 
witnesses this afternoon? 


Mr. Mancini: I have, one’ last question. I am ‘told that 
the law society does release the names of certain lawyers when 
they ‘are: found), fer ihackYoieambettersterm,y euiltycof pretessional 
misconduct or something of that nature. Would you be in favour of 
such a future practice for your board--not in some of the grey 
areas we have been talking about, but where you make a clear-cut 
decision that there was malpractice or there was conduct 
unbecoming of a professional? 


Mr. Mackenzie: The law society, of course, should be 
compared with the college and not with the board. The college, in 
fact, in most instances where it has had a disciplinary procedure 
that is equivalent to a disciplinary procedure of the law society 
also releases the name. 


In our particular case the board is dealing with a finding 
of whether there is evidence for a charge; so quite frankly, I 
would like to have the ability under certain circumstances. In 
other words, where the board felt it was really in the public 
interest that names be named, perhaps we could do that. But in 
general, until such time as someone is convicted of something or 
charged with something, the name would not be released. 


Mr. Chairman: Thank you very much, Mr. Mackenzie, Mr. 
Fraser and Ms. Hastings, for coming in front of us. Thank you for 
your scrambling at noon to get us these case histories. 


Mr. Mackenzie:/ it ist ours pleasure. 


Mr. Chairman: Committee members, I hope you have with 


you the two documents, which we can poyover itononrow.) First a 
six-page list-- 
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LUCeT JECCION= (nae 1S) just eLOLe yOu. 


Mr. Chairman: Oh, just for me. I guess what is being 


handed out is a single-page group of suggestions for ABCs to 
review late next summer. 


Mr. Mancini: Do you mean after the election? 


Mr. Chairman: It could be. If you find some of those a 
little unexciting, there is another list of six pages that I have 
that we could take a look at tomorrow. There are perhaps 12 or 15 
Suggestions on that list that have been put out, and there can be 
others that can replace those. You could take a look at that 
Overnight and have some idea whether you wish to delve into the 
long list rather than just that short one. 


Mr. Mancini: I would like to have in the Nomenclature 
Section: Ontario Geographic Names Board. 


Mr ooCureatz: EF would like to see what the Ontario 
“economic Council does. 


Mr. Mancini: For openers, it would be more exciting than 
this. 


Mr. Cureatz: We could have Jim Breithaupt here from the 
Ontario Law Reform Commission. 


Mr. Chairman: Or the finance committee for the 
PInVeSstmenc OL (COUTtT Lunds, = 


Mr. Cureatz: Are we doing this now? 

Mr. Chairman: No. You are just taking a look at it. You 
are taking it home. You are going to use it as bedtime reading and 
then we will discuss it tomorrow when we go through our report 
recommendations. 


Mr. Cureatz: How many do we get? 


Mr. Chairman: It depends. It could be probably about 
five majors or lO minors. 


incer econ. 


Mr. Chairman: Yes, it looks as if we have three already 
at the top of that list that require us to be outside Toronto 


Mr. Mancini: I think we should visit Minaki Lodge. There 
is a tremendous amount of government funds in that and we have 
beén very critical of it: 

Mr. Breaugh: We have already decided to do that. 


Mr. Mancini: Have we? 


Mr. Cureatzs Yes. 
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Mr. Chairman: If Old Fort William, James Bay Education 
Centre and Minaki Lodge are to be followed through, then we may 
have certain time constraints as to how many we handle in the 
three weeks. 


You can look through that tonight. Is there anything else 
before we adjourn till tomorrow morning? No. 


The committee adjourned at 4:27 p.m. 
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